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JASUBUAL P, PATEL & COMwLIY L%HITJDzﬁ.APPELLKWT

VERSUS %
TONAL FUARMACEUTICAL COMPANY LIMITJD...RLQPOTUJMT
(Appeal from the Judgment and "Decree of the High
Court of Tanzania at Dar es Salaam (Kazimoto, J.)
dated the 18th day of September, 1986

in
Civil Case No. 75 of 1983
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The appellant is a linited lisbility Company by the name of
Jashbhai P, Patel which had susd the resgeondent the National
Pharmaceutical Company Limited for the recovery of the sum
of Shs. 320,117/20 being cuztoms duty, eales tax, other charges
and interest, which the appéllen? had idcurred when they cleared
from the customs tuz conaizament of welicine owned by the respondent

!

The appellant Compuny is a Clearing and Forwarding Agent,

The goods, accordiny to P,W,1 Marendra GaJJar were Tirst cleared.
duty free ou ner iluport free entry No. 380 of 17.5,78. Afterwards
the sudit sSection of the Customs Department in their querry Wo.
77/78 (customs No. 364) raised this matter of short levies and the
Comn1881oncr of Customs in confirming the sudit revort abvout imoort
duty, short levy and sales tax on certsin medicines wrote on &th
December, 1980 to the Controlicx and iudito:r General azbout those
nedicines that are chargeable with duty at 30% 2d valoren,

and sales tax at 18%,

This letter Jrnibit P.4 wes clso addrecsed fto zeven companies ;
including that of the appellant and warned thst should the clearing
agents not setth the short levieg which awmounted to over shs, 8 million
not later than 1st January, 1981 they would run the risk of their agency

t
licences YEXpg withdrawn,

Theiwaﬂﬁ}lant company ﬁﬁid the sales tax, customs duty on
30/12/80 as per their crclosed rGCPl»tu do. P.55119 and Ho.P.3%56121
plus other charges amounting to hs. 255,073/50, On st January,
1981 a demand leticr Ly the cpnellant was sent to the respondent |
requestin~ for this amount to be settled There has been no

favourable response from the respondent Company who av01ded the
) ll.l‘/2.



payment end gave the following ressons in their dcfence:

"respondent denied that the customs duty sales tox and cay other
charges wcre eid by the plaintiff on its behalf and/or instructions
as allesged In the plaint, If it is proved thet the appellant has
paid then he had no instructions from the principal to nay such

duty and levy", This is no doubt a wrong view, the owner of the goods
which are lying at the customs does not determine what t:xes_he

should pay, they are imposcd uwon him by the Goverument,

The evidence adduced including the exhibits tendercd
shows that taxes for various types of medicine vary, Por exouple
the rate of duty for conjex tablets is ziven as 30 custons duty
and 18§ salecs taxs castor oil BI’ is piven as 10% cuatoﬁs duty and
1258 saleg tax, These ratcs way be known to the owners and their
agents or they ma& not be kiown, in which cose the duty of the
auditors is to bring to the attention of those concerned the
existance of such taxes and it wen no where suzgested that the
owners and their agents who did not pay did so deliberately,
They were merely reminded to wvay to the Customs which had suffered
a2 loss of shs. 8 million due to non payment of correct levy, ,
About the partics responsibilities and obligations Section 126
and 127 of iast African Customs and Transfer Tax lManagement Act
states that any duly authorized asgent who performs any act on
behalf of the owner is deemed as the owner of géods and is
held liable for all payments and acts, oSimilarly any owner
of such goods shall be liable for acts of such euthorized agent, !
From the foregoing it is clear thet both owmer end agent are liable

for non obscrvance of cuctoms rules sud regulations.

As Mr, Majithio, Councel for the appellant hed said, the issue
here is whether the money was paid, If it was paid, as indeed
it was, then the queztion of reimbursenent comes in whicnh is what

this case is all about,

s 10 issue of neclirance or cerclessncas in filling
the Cust¢s Qrms wrongly. Lecouse if the Jorms were filled
negligently vy the sgent wnder irport free cniry they passed through
the customs and were approved by the custons ard naymeut wos made

in that respzct. Then the audibors checked the eutries as they

did with this particular entry No, 380 of 17.5.78 and discovered

the goods should have the taxes paid for,
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I om of the firm view that the reimburséncn£ of the money
paid by the agent should be CfLeCtLd by the principal who

is the spondent os there has bcen no negligence on the part
ci the asent which could have caused any unexpected loss,
In fact this was no loss, merely ankobllgatlon B the par’cJ

of owner, There are merlts 1n thls anpeal

F

As the other lMembers of fheAcéurt égrec this appeal'is
allowed and the judgment of the High Court set acide with costs

to the appellant in this Court and the court below,
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