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CIVIL APPLIC.TIQN NO. 26 CF 1989
FELIX BW0OGT t/a EXIMPO PROMOTION & SERVICES ceceecccccosoos APFIIC.NT
sand
RE?ISTRLR OF DUILTIUGS coccsssoscccovesoccscssccscosonoos wsFONLEIT
(Lpplication for an order that the judgment
of the Court Civil Appeal Wo, 19 of 1985 be
corrected from the judgement/Court of Appeal
of Tanzania &t Dar os Fnlaom)
in

Civil Appeal No. 19 6f 1G9

ORDE CF THD CCULT
NYAGLIT, Codos

Uk

This is a very unusual applicotion made by one FTE;X BIT0GT t/a FXTIMEO

PROMCTIGN & SERVICES for %~ stated in tle Wotice of Hotion as follows:

"(5) The Judgement of the Court in Civil ‘ppeal No. 18 of 1988 be
coirrected by erasing the poriicy. being poge 6, line 24, the use
of Evidence Zxhibit "D! a lettor from the Qegional Finonce Officer
as the szid letter of defenco of first defendant in the High Court
doted 15/10/1982 on page 22-34 of thc rnemoreondun of appeal and
therefore not forming part of the nroccedings.  Amended stotement
of defence of the defondant doted 24/5/83 poge 43-5¢ ¥rea. introducede ~

*

(v) Jué cment ageinst applicent be set asido.”

Whet the applicant is reclly secking 1 o rectification of the judgement on the

ound thet the judicment contains an crror induced by an accidental slip which misled

the Court in deciding cgrinst the opplicont.

The facts of civil appecl cosce No, 18 of 1986 are stoted in the judgement in

’ 3
gucstion, Thore were two mein issues-on the merits of the cosce The issuc which is

roelevant to the present opplicotion is whother thie cppellant in thot casc, thot is,

The Registrer of Buildings, which was the Landlord of the opplicont, had wrongly

terninated & tenerey inrcspect of commcgbial yreniscs situatcd ot plot No.582/9

along Staore Avcnuo/Inivpondcnoc Averuc in the City of Dor os Scleon. This Court

held thot the appellent (who is the curront respondent in this copplicction) was

eptitled to termincte the tonancy cgrocmornts The Court stoteds

0oee/2



Ikt a3y tharve voe smanntvovartad vl donece adduced ot the teial as
Bxhibit D attashod o the wpilion STOTCOCHT OF GeIenee of wne fiwmy
dofendent, thet is, o lottor Ref. No. RWO/CR/BI/GIN/VollII/135 dcted
26th February IS80 addressed "TO ¥LCH IT LY CONCERN" by the Regional
Finonce Officery Dox os Sclam ond Cocst Rogions The lettor recds:

d &1
'M/S ZRIMEO

\

The above rlkﬁijaagpbusincss is ordercd to stop operction with
offcet from 26th November 1979 because they were found in

operction while their busincss liconce hod clircady oxpired on

31st March 1979 end it hcd not beon roviewed, They will go into
business ogain after they had obtoined a velid licence to cover

the period from Moy 1979 to 30th «pril 1980 cnd aftor theoir offence
for corrying on business illogally hod boen compounded under the
Financo Gict 1972t

Wo are-of the view thet since the tenancy cgrecment between the partics
wes for the purposc of carrying on business in the premiscs in question,
thet cgrocment contained an implicd tern te the cffcet that the respondent
was to corry on thot business lowfullye By failing to renew his trade '
licence and illscgelly corrying on busincss as stated in the contents of
Exhitit D, the rcspondent wos in breoch of the tonancy agrecment. Ve arc
satisficd that the appellont was entitled to tertiinatce the tonency to stop
the respondent using the prenmiges illepally.”

Fron the record of Civil Appocl FNos 18 of 1988 filed in this court by the

“appellent in thot coscy that is, the Registrir of Bulldings, it is apparcnt thet whon
the casc was on tricl in the Iigh Court, the cc-dcfeondent of tlic lcgistrar of
Duiléings, thot is, onc Konreth Cwwninghen, the fiwst defendont, filed two writton
statemerts of dofonce, the first onc wes can 15th October 1982 and the sccond onc on
w26th Moy 1983, Exhibit "D" which wos rclicd upon by this court in resolving the issuc:
tof wrongful torminction of the tenancy oagrecment was amnczed to the first written
steteoent of Defence os port of pearcgroph six thercof,
) It is the cpplicont's contontion, whick is not disputed by the r-spondcnt, thc.ti
the first writton stotenent of defence was chandoned ond reploced with the sccond
written statenment of defence, ond that tlis court thorcforc cercéd in relying on o
ron-czistent Sxhibit De The app?ic&nf, wlho is represcnted by~§gl_@aira, 10;;ncﬁ
edvocate, furthor submitted that this coust hos jurisdiction under scetion4(2) of
tke Appelicte Jurisdiction Loty 1879 cnéd Ruele 40 of the Rulee of the Court te corrcet
this crror by cracing cll that portign of its judgoncut counccrning cxhitit D, Tre
respondernt, who is represonted by Fre Iukworo, lonincd cournsel of the Tonsonia Iegel
Corportion, conteonds on the other hond, thot the court has no jurisdiction cither
under scction 4(2) of the dppcllate Jurisdiction Act, 197S or under Rulc 40 of the

Rulcs of this Courte
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The o ntrel issuc of this applicction therefore is whether this court hos
Jurisdiction to crasc cr strike out the rclcvent portiqn of its judgerient agoinst the
épplicapt, and conscguently cnter judgenent for the applicont,

Unfortunctcly neither side was helpful in citing authority to support its
positione The only authority cited by Mr, ILukworo for thc.rcspondcnt is MUIIA's

~téxtbock on the Code of Civil Proocdurc? 12th and 14th Editions concerning the
loarncd author's comnentarics on the provisicns of scetion 132 of the Indion Civil
Proccdurc Codc, 1908, This lack of assictonce from the partics involved us in

doing our own lcgol rcescorch in addition to cur normal doily work of hcaring and

I, . othor cascs, We were almost certain, that the issuc roiscd in this‘
epplication, though undoubtedly a now onc in our jurisdiction, must have been raiscd
end dealt with in other jurisdictions within thc Common lew icuu 1 systcrne Our tas

- hos boen rewarded, though et the cxpensc of deloying-our-decision, which we rescrved
oa the 23rd February 1990e We kave done this rescarch not for acodenic reoscns, but
on the firm conviction that the cxpericnce of poople in otker countrics or |
Jurisciction con, properly uscd, cnrich the 11vog and activitics of the pcople in oui
Jurisdiction, on the basis of our comaon humcnity and heritoge,

Let ws now turn first to the provisions of scction 4(2) of the Appcllote

Jurisdiction Jct, 1979, which stotc as follows:
"For 21l purpeses of and incidental te the Lhooring and deterninotion of
an oppenl in the cxercisc of the jurisdiction conferrced yron it by this
dacty the Court of Appecl shelly in addition to any other power, authority
and jurisdiction cenferred by this dAct, hove the powery authority and
Jurisdiction vested in the Court fron which the appocl is brought'e

Obviously, what the court is being asked te de in this application docs nct
foll within the cmbit of scction 4(2) which welotes only to the "power, autkority and
Jurisdiction vested in the court from winch the appenl ig breought', It is beyend
doubt thet the court bolow, tlat is, the High Court 'in this nettor, is nct vested with
the pewer, autlority oand jurisdiction to crasc or strike out thwc poftion of the
judgenent of tlis court which is the subjcet of the aprlicant's compleint. Scction
4(2) could conccivably have boen invokc® if tlc opplication ceneernced a portion in o
Judgenen# of thic High Court from wkich the appeal wos brought te ﬁs.

Now wec twnr to Rulo 40 which dcals with *corrcetion of crrors'e It stotoss
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"40(1) A clericel or 6K;rﬁ¥£fﬂ1&kkgkdstako in any judgement of the Court or
ocny crror arising in it from an accidental slip or onissiocn nay ot any
time, whother bofore or after the judgoacnt hos boen cmbodicd in an order,
bo corrccted by the court cither of its own motion or on the application
of ony intcrestod person so s to give offcet to what thc intoention of the
court was when judgenent was givone. '

(2) An oxder of the court mey ot any time bo corrcctcd by the court,
cither of its ovm motion or cn the applieation of any intorcsted porson if
it dees not correspond with the judgement it purports to cmbody or, whero

te judgenert has boen corrcoted under sub-rule (1), with tho judgonent as
corrccted,

It is thc applicant's contention that the rofcrence to ond rclianco upon

cxhibit D was an cccidental slip or cnission witlin the scope of suberulc (1) of Rulc

40, On tke otlcw

© kond, the rcspondent's contention is that, thet referonce and the
A

£ . . .
Lj,pllanco by the court was not accidental, since the court cloarly intcnded to usc and

roly upon the oxbibit in its judgonont, oend thot wuch crrory if ot all, wao an crror

of judgencert, oand thercfore bLeyonl the scope of rule 40.

he quostion which N o ask oursc 5o is stoge ts-whethor this cour
The quest Wwhick wo: have to ask oursclves ot this stog hothor tl t

in giving tho judgemert in question accidentally rcferred to and relicd upon oxhibit De

To be cblo tec answer this question, we hewve to be elear in our ninds oo to wiat is

ncont by an accidental slip or omissicn of the courte

el

In our considerced opi iony an accidental slip or onigssion cf the courty as

distinct from & clerical or mathemetical dstoke nay e any of the followingd

Firsty o fortuitous slip or cnmission sucl &s occurs in o crininal trial when

.
[3freX

ntcring a plea of not guilty the word 'Not! is not rccorded Ly o clip of tho pong

7

inspite of the trial judge's firm intenticon to meke or cousc to Be mede a full and

corrcet rcoording of tlc pleae In nony waysc cuchk on crrer is cimilar to o clerical

nistakey cxcopt that the latter usuclly occurs in the registry or cffico of the court

ag cnviscged by lord Penzance in tho cosce of LANATE ve 1255 (1881) 7 AppeCelfe An

accidontal slip or onigssicn of the Ccurt hewever occurs in the course of procccdings
in courtes A4As our prosont éase dees not invelve o slip of the peny we neced sy no norc

cxcept that on the aveiloblo cutheritics, including the oasc of Ro Swirc (1885) 30

Chy D 239, this first catcgory of orrorsy when it occurs, is roctifiable under the

inherent jurisdiction of the court without invoking the appollate jurisdictione. It
e

nay alsq/roctificd under an oxpress legal provisions



Lo Court of JLppecl hold to the offcet tlrot since the rectificotion scuglt did »

Sk

(

inct alter the noturce or substonce of the judgenent, thore was Inborent juriscacwicn
to rectify the judgenenta ' |

'In Thyne!s cascy. o court dissolved the morricge of o couple whoy undiscloscd
to tko CGurt5 had gepe tlrcugh two cercnonics of marriage, the sceend and iavalid cne
being the subjoct of the ccourt precccdingse -On o sumens to rcetify the rccord of the
court so that the first corcnony of morricge could Lo cited in the procecdings, it wos
Lold, by 2 mjority on appcal by tho Court of .pieal, tlhat therc wos jurisdicbion. to
:rcctify as roquestod both wnder the inherent jurisdiction of the court and under
)Nbior T0, rﬁlc 1 of the Rwlos cf the Suprcae Couxt,

Trese four cosesy . oscpeciclly PRLRIMAN's cnsc and Thyne's casoy oro

persuasive autherity for the pneposition thot there is inkerent power in a court to

corrcet an crror induccd by nig .cprosesontation whore such action docs not altor the

v

opowbive or substoantive port of the court!s decision and thot the oxercise of such

T

power is discroticnory and will net bo uscé where it would rosult in injusticce

In situctions wherc the action would result in on alteration of thc operative oz

substantive part of the ccurt's dceision, tho only remedy lics in the appellote procesSe

Nowy clthoughk the ¢ sbefere us coecs net invelve an crror occassicned by
misrcpresentation, we think thot these cutheritics nced to be montioncd tc complote
30 picturc of accicdontal slips or onissicnse

LR

Tte forth ond lost cotegory mey boe duscrited as accidental slips or onissicng

occessioncd by folsc assunption of oxistonce cf o fact cruciol te the case, The

colcbrated casc in this cotegery is obvicusly tho cesc of Ll 3D BROTHIRS AND CCMP.NY

Vo MIDL.ND B.NK Ltd, (1933) 4.8, 289, In thot cosc, judgenent was entered in Dngle:nd

agoinst o Russicn Bank in dofoult of appecronce.. It later tronspired that the Aussion
Bonk had been naticnelized and ceaoscd te cxist ot the time tle legal action was -
institutod in tho Inglish High Courtes. On subscquent precocdings in tho Higﬁ'Ccurt on
& gorrislec ordery the High Ceurt, [ecke Jo held, intor alia, that the judgement of
the High Ccurt was & nullity on the ground thet the judgenent debtor was non—cxistonte
That decision wes roversed by the Court of «preal on oppeals Hewever, on furthor
appeal to the Housce cf Lords, the decision of fhe High Ccurt wos restereds, Lord
 Wright, in delivering the uncnincus docision of the Court stated, inter clisy on

page 296y

- el T
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sevwdre it is clcar lowy scorccly noudlng on Apruss tuthoratys that

& Judacnont must be sct cside and declared-a nullity by the court in the
oxorcisc of its inhercnt Jjurisdiction if and o8 soon as it appears te the
court that the person noned as the judgenent dehtor was at 2ll material
tines ot the dete of writ and subscquontly non—-cxistont seececees'd

Tho casc beforc us ic ossentially sinilax te the Hidland Bonk!s cose in that wo

Lo cxistonce of a crueial fact, thot isy tho writton statement of defence whicl: in

£- -t had ccoesed teo ciste We are of the considercd opinion thot the low in this ccuntry
is siniler to Inglisk low on this pointe "It follows thot under the inhorent
jurisdiction of the court we have to doclarc our corlicr judgement vitiated to tho

oxtont that it relicd upen cxhiibit De The portion of tho judgement which is thus

Miticted bogins with the issuc whetlker the appellant wrongfully terninated tho tenoncy

.

in Junc 1980, Our fincding on tlLis issuc boscd on cxhibit D wos in the negative, Wo

must now subctitute an affirnative finding,'that is tlhat the appellont wrengfully

torminoted the tenoncy of the respondent in Junce 1980,

The question thet follows gopgedng the relicf or relicfs to which the applicant

«
is ontitled inrcspect of the wrengful terminaticn of the tonancye
The High Ccurt gronted the following relicfo apninst the present respondent,
wko was the sccond defencant in the suit, end the londowncr cf tho suit preniscs,

"(2) 7o (Plointiff) is duly dcclored to Lo the legel tenont in thic suit
proaiscs and the first cefondont is to vacate the proniscs imnediatcely.

(b) The sccond defendent shell pey rin ceapensction ot the rote of
shse 3,000/= por coy fren 1/6/80 to 7/8/84 cad intcroct tlhorcon

L]
skell run at Th Pede up to the date of setisfacticn,
(c) The Plaintiff will heve his costs of tlo suite It is fair tho
scparate cests be allowed _to tho defondonts. The first defencdont

el

:
stiall poy & of the costes and the sccond dofendont %"

Tke gquestion of cempensaticn has been deelt with Ly ws in the porticn of cur

juégeonent whicl kas nct been vitietede We held treorcin thet "the High Ccurt hod no
powcr tc award compenscticn for o sun groster than thot cloaimed by the respencdent in
the plaint®s The applioant/plaintiff hod clained cempensation ot the rate of shs

~ @

1,500/= but the Oigh Court awarded it ot tho rate of 3,000/=. For the avoideonce of
doubts wo reitercte that the applicant/pfiintiff is contitlod to poayment cf

compensaticn only at the rato shoe 1,500/= por doy from 19/6/80 to 7/8/84, plus tho

intcrest deciced Ly the High Courte



¥o oppecl wos Lrought ogoinst the Order for costss So wo nced not disturb

that orcer, Hewover the crcder deoclaring the - IllCunt/plulptlff to be the legnl

tonant was chellenged in the oppecle Wo rmst thercfere censicer whetler the Hlf*

O

Court wos cerreet in meking the ordere It is trite law that declerctory orders

or  discreticnorye

; However, sincce on the foets cstablisled by the trial High Ccurt,

tle tenancy wes terninated Ly the Sccond Defondant (the respendent in the present

appliceticn) end the premiscs were subscquently allecoted to the Firct Defoncent

wko wos still in occu;atlon cf tlc ocuit preaises at the time of the suit, and since

§

i

Pl . . .

¢° have found thot the termincticn woas wrengful, we crc satisficd that as between
H

tlc portics to the suit, tkhe High Ccurt was corrcet in ceclaring the plaintiff/

opplicant te e the legal tenont and oedering the coviction cf the First Defendont,

thot is, the szid Kemneth Cunninghone

If as o comscouence of the Cocision of the Migk Ccurt, the plaintiff/

applicont cntercd into cccupaticn of tle suit prenises ond Lo 5till in cccupation,

kis tonancy is to Le troated os valid until ctlierwisce terminated according to lawe

In cosc tlho plaintiff/applicant entered into occupation bhut haSFSubsoqucntly

voecated as a conscquence of the carlicr judgenent of this court, or in case he did

r.. . cateryhie nay now rc-cnter intc occupction as o tenont of tlie suit preniscs,
\S§105° tle l_ndloru - tlat is the Sccond Defondont, hos allcecoted the prenisecs

to & ncew teonant conchucnt upon our corlicr judgcicnt. In sucl & casc wlhore such

bLene fide new teront is in cccoupationy we are of tle ceonsicered opinien tlat it

world te just and prewor for tle plaintiff/applicant tc be peid conpensction by the
landlord in licu of tenoncy ot the rate of sis, 1,500/: per ¢og fron 1680 to tlc

dote cf this deeision, exclucding ony poricd that tle plaintiff/applicant ey Love

boen in ccovraticn of tic sult proniscs in censcquence of the judgenent cf tle

High Courte Tc tﬂut cxtent ond with tlo nodificoticn of tle quantun of compensoticn,
tle enpcel is cllowed with costs to e togped.

Vo orler accordinglys
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