II7 THE COURT OF .TPE.L OF T .NZ.NIi
/./.\T 'r)‘R ES S/aLukI‘l

CIVIL .PPE.L O, 25 OF 1989
BRTTEIN

JROUSH.L L TICIy L L COUMCIL , . . OAPPELLLMT

(Doerce-holder)
LD

LYiNUYL CONSTRUCTION CO., IMD . . . . RESPONDENT
(Judgnent-dcbtor)

RULIDNG

§§ANGQQ§~2§<TAKING‘QFFICER!

The docrce holder .srusha luniecipality Council through
their advocate Iir. Lobulu has filed a bill of costs consisting
of 12 items with a2 total of Shs, 802,450/=.

The Judgenent Debtor Lyamuya Construction Co. Ltds were
represented by one Shayo Senior from Shayo/Jonathen & Col,

Agﬁooatos based hoerein .rusha,

. “is if he knew that there would be a strong resistanco
rogarding for itoms No, 1 2nd 10 Ix. Lobulu startcd by
adduoing rogsons for praying for Shs, 750,000/= on the first
iten nanely inmstruotion fo appeal, He strnted that the appeal
to thé Court of .ppcal was onc of the nost complex onc which
involved tremendous rescarch os cvidenced by the long list of
authoritics which was filed by the appellantiy He further
subiiitted that the appeal consisted of four voluics supported
by a heap of nwiber of cxhibits intended to be oxanined in
tie appeal. The Counsel went on «nd scid that tlic complexity
of this appcal is undorlined by the foet that the respondent
decoided to cngoge ond instruct two very senior ond proninent

advoeates, lir, Lobulu contendod that although the notter
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48 resdlved on the prelinincry point of law the Decrec holder
is still entitled to the "full costs. The Counscl invited the
attention of thc Court to THE IiBZY. COOPTR.TIVE UNION (1968)
HCD No, 173 where it was hcld thot an instruction fee is for
work donc in preparing 2 casc before tricl and thercfore it is
irrclcvant whether the trizl itsclf would or woﬁld not be long
and tcdiouss The lcarned Counscl 21lso attrocted the aedtention
of the Court to another cose of SILLG, vs, BLIAS (1972) HCD
No; 66 whcre Instruction fees was defined to neon oand cover not
only the attendonee of o solicitor when he twkes his clients
instruction but 2ll his work other than that which is clsewherc
§pocially provided for, in looking up the law ond preparing

the case for trial.

¥r., Lobulu subnitted that item No. 1 is his marked
instruction fccs of which he prays the Court to gront as intact

as they arc,

“ - a
>

" Rogarding t> Item No. 10, the learned Counscl ad-itted tho
abscénee 5f reecints to support the clair, but he insisted the
sariec to be a genuine clainm of the work done by his Scerctarial
staff in preporation of the four volunes including the Steneils,
dublicating, printing, binding cte. He contended that the

~mequested amount wnder iter: 10 is in the lower side compared

with the work donc.

On iter 8, 9 2nd 11 the Counscl submitted that 211 the

receipts are accompancd thicrcto.

Regarding to Itern 12 the Coumsel statcd that there are

no receipts but it is clexr zecording to the Court rccords

that he did attond the Court =s shown.
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¥r. Lobulu prayed the Court to tax the rest of the itens

aceording to the scale provided by the law,

In rosisting the subnission made by the Counscl for the
Decrce Holder; i’r. Shayo Senior for respondent stated that the
anpellant hod filed 12 grounés of appe 1 and thercalter
nbandoned 10 >f then; only two grounds were argued, ie further
subritted that in the result the 2ppe2l took only aclf en hour.
¥r, Shayo subritted that the taxing officer have o duty to sec
costs do not rise to unrezsonable lovel, However tho Counsel
conceded that the rcspondent filed 4 volwics in the High Court
but insisged thnt that should bo considered in the High Court.
Murthormore he conceded that two ;dvac:tcé were instructed by

the respondent but that is irmdterial 2nd should not be

considercd.

EEN

Ir. Shayo referred to the case of SUNNRICKS Vs. SUITH

~"~"-'-(J.950) 411 BR 550 in which the orineciple on how the toxing

. officer sh>uld cxercise his duty was laid, The Counscl
subnittcd thot the purposce >f costs is compensatorry —nd not
punitive., He thus, prayed the Courd to reduce the costs $o

he extent »f leveling it with the work done.,

Quating pora 9 and 12 of tie Third Schedule to the
Tonzania Court of ippeal Rulcs; 1979 tane Counscl suggested
instruction fces t5 be Shs, lO0,000/= instead of Shs.?SO,OOO/E.

Iir, Shoyo further reiinded the Court that in the judgerent
of the Court »f .ppezal at the lost psra it is clearly shown
th2t the z2wnellxnt is entitled to be paid by respondent osnly

% of the costs o>f the casc both in the Court of ippcal and the

High Court. Tiacrcfore he praycd the costa to be reduced

accordingly,
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Regording to Iten 4, IFr., Shayo submitted thot such a
clain is not provided wnder para 9 (3) of tihe Third Schedule
b0 the Tsznzaniz Court of 4ppe~l Rules, 1979. 4lso iten 10
Ls ﬁot supported by oay reecipt nnd therefore they should bo
struck off. I'r, Shayo praycd the bill t5 be reduced so 28 %o

reflect the rcnson~blencss.

In a short reply i'r. Lobulu for the Docrece Holdor
submittced thot the duty of tiace tuxing officer is to consider
what is before hin ahd not to bare his dcecision on speculationse
The Coumscl denouncoed the elaims nade by I'r. 3Lhayo Senior that
10 grounds of appe2rl were 2bandoncd., The Councol requested

he Court to perusc the record and the ruling of the Court of
wppoal wgich indico2te clecarly that the first two grounds werc
argued as prelininory points. This, had they failed on the
said two grounds they would hinve considorced oll the reraining
10 grounds of appeal.

vr, Dobulu furthor contended that whet cctually matters
in taxation is the preparations involved in the appezal and not

hours spent in Court. .t tho cond the Counscl for the Docree

ny

Holder rcqguested theACourtAtJ discourage the Counscls by

granting too low fees or too high fees,

/o the cbove arguacnts potray, thore is o genuine quarrcl
between the Counscls. I 2gree with I'r, Lobuluw on the volune
of work done by his officc., I alsy support ond ~pprecinte
the oitod cuthorities by hin, i.c. Ujag:r 3igh Vs, Mboya

Cooperative Ltd, (1968) HCD NMo. 173 and Sisnge Vs, Elias
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On the other hand I ngrec with I'r, Shayo Senior thet the
anouny prayed for in Iten 1 is a bit $oyo serious, However,
‘.

I an convinced that thot ansunt is not 8o cxcessive $5 the

point of reducing it o Shs, lO0,000/= as sugrested by I'r, Shayo.

[W-)

Therefore, having considered 2ll the arsucent from both

partics I tax off Shs. 200,000/= on itenm 1 and ~llow Shs,550,000/=.

Itern 2 hove zot two ports i.e. Instruction to file notice
" of appoal Shs. 60/= ond preparing Notice of .ppeal Shs. 15/=,
Thore wa2s nd guoarrel on this item. I thereforce t-x it as

presentod to the tunc >f 3hs. 75/=.

Itenn-3 w2s not contosted a2nd therefore I t°x it as
prosented Shs, 500/=. Itcii 4 wis objectod by L, Shays on the
ground that perusals arc not provided separtely for under the
taxation rules. I agrec with Mf. Shayo beceausc peruscals are
included under instruction fees as shown under Pora 9 (2) (3)

“9f The Third Schedulc to the Panzanin Court of _»peal Rules, 1979,

-~ Iten 5 to 9 cre taxed os presented and allow o total of

Shse. 26' 250/= .
Althouzh there are no recceipts to support item 10 it is
a faet thet there wis a sorious proparationg of rccords as

shown, I thercfore tax off Shs. 9,825/= in iterr 10 ~nd allow
Shs, 10,000/=.

Ttein 11 is hercby toxed as prescnted Sis. 500/=,

Regording itenr 12 tronsport to and fron the Court, I
disagree with lir, Shayo that such item is covered under Para 9
(3) »f the Third 3chedule to the rules. I an convinecd that

attendance fees and traonsport fees arc two different things.
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Therefore althoush there are no receipts to support item 12,
the Court rcesrd is clezr that the Decree Holder wos attending
the Court nnd certainly using noons of‘transport. I therefore

t2x off Shs, 800/= on iten 12 ond 2llow Shs, 4,000/=.

In totsl the anHrunt taxed off in this bill of costs is
Shs, 211,125/= znd auount allowed is Shs.(91,325/=.

The order of the Court of Lppeal clearly dirccted that
the anpcllent be cntitled to be pzid by respondeant £ of the
cysts of this Court and in the Court below, Therefore, the
appellant is cuatitled to only § of the bill of cost., That

is § of shs, 591,325/= which zriount to Shs. 443,493.75.

For avoidance of ony doubt the cppellant is entitled

to be paid by respondent Shse 443,493.75 only.

D.TED ot ARUSILL this 29th day of Juncy 1991,

-~
T.XING OFFICER




