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JUDGEMENT OP THE COURT

MFALILA, J . A . : '  ' ,

I n  th e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t  a t  Dar e s  S a laam , the  

a p p e l l a n t  N u rd in  A kasha  was c h a r g e d  w i t h  three" c o u n t s  u n d e r  th e  

E co n o m ic  and O r g a n iz e d  C rim e C o n t r o l  A c t  1 9 8 4 .  The c h a r g e s  

i n v o l v e d  u n l a w f u l  i m p o r t a t i o n  and p o s s e s s i o n  o f  d a n g e r o u s  d r u g s  

and c o r r u p t  t r a n s a c t i o n s .  The d r u g s  i n v o l v e d  w ere  1 , 0 9 6 , 7 1 9  

k i l o g r a m m e s  o f  M e th a q u a lo n e  a l i a s  Mapdrax v a l u e d  a t  

S h s .  4 , 9 9 7 , 5 0 0 , 0 0 0 / = .  The t r i a l  R e s i d e n t  M a g i s t r a t e  f o u n d  and 

h e l d  t h a t  t h e  c h a r g e s  i n  a l l  t h r e e  c o u n t s  had n o t  b e e n  p r o v e d  

b e y o n d  r e a s o n a b l e  d o u b t  and a c q u i t t e d  t h e  a p p e l l a n t  w i t h  an 
• \  \
o r d e r  he b e  r e l e a s e d  f r o m  remand c u s t o d y .  But he was

1 . \  ‘ 
a r r e s t e d  sb o n  a f t e r  l e a v i n g  th e  c o u r t  p r e m i s e s  and t a k e n  t o

th e  C e n t r a l  P o l i c e  S t a t i o n .  He was s e r v e d  w i t h  a d e t e n t i o n  o r d e r .
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S i n c e  th e n  he h a s  b e e n  d e t a i n e d  u n d e r  th e  P r e v e n t i v e  D e t e n t i o n  A c t .  

F o l l o w i n g  t h i s  d e t e n t i o n ,  a h a b e a s  c o r p u s  a p p l i c a t i o n  was l o d g e d  i n  

t h e  H igh  C o u r t  s e e k i n g  th e  f o l l o w i n g  d i r e c t i o n s  and o r d e r s !

( 1 )  T h a t  N u r d in  Akasha h a v in g  b e e n  a c q u i t t e d  

b y  t h e  Dar e s  Salaam  R e s i d e n t  M a g i s t r a t e ' s  

C o u r t  (M a t u i ,  PRM) on  2 0 / 5 / 9 4 ,  th e  

im m e d ia te  d e t e n t i o n  o f  t h e  s a i d  N u rd in  

A k ash a  on  th e  s a i d  2 0 / 5 / 9 4  i n f r i n g e d  h i s  

r i g h t s  as  a f r e e m a n  and t h i s  i n f r i n g e d  

t h e  c o n s t i t u t i o n  o f  th e  U n i t e d  R e p u b l i c

o f  T a n z a n ia .

( 2 )  T h a t  th e  s a i d  i l l e g a l i t y  be  r e m e d ie d  b y  

t h i s  h o n o u r a b l e  C o u r t  n u l l i f y i n g  t h e  

d e t e n t i o n  o f  N u r d in  A k a sh a .

( 3 )  T h a t  N u rd in  A kasha be  r e l e a s e d  i m m e d i a t e l y .

T h e se  w e r e  t h e  t h r e e  o r d e r s  and d i r e c t i o n s  c o n t a i n e d  and s o u g h t
f

i n  t h e  a p p l i c a t i o n  f i l e d  on  b e h a l f  o f  t h e  a p p e l l a n t ,  and t h i s  

a p p l i c a t i o n  was s u p p o r t e d  b y  th e  a f f i d a v i t  o f  on e  Shamsa 

A bdu lrahm an  N ir a n  who d e s c r i b e d  h e r s e l f  a s  t h e  a p p e l l a n t *  s a u n t .

A f t e r  th e  r e s p o n d e n t  R e p u b l i c  had f i l e d  t h e i r  c o u n t e r  a f f i d a v i t  

and a r e p l y  t h e r e t o  had b e e n  f i l e d  b y  th e  a p p e l l a n t ,  th e  h e a r i n g  

o f  t h e  a p p l i c a t i o n  w as s e t  dow ni But w h a t  i s  c l e a r  f r o m  th e  

r e c o r d  o f  p r o c e e d i n g s  i s  t h a t  t h e  n a t u r e  o f  th e  a p p l i c a t i o n  t o o k  

a c o m p l e t e l y  d i f f e r e n t  t u r n .  I n s t e a d  o f  p r o c e e d i n g  on t h e  b a s i s  

o f  t h e  a p p l i c a t i o n  b e f o r e  i t ,  t h e  C o u r t  w as m i s l e d  i n t o  

c o n s i d e r i n g ' ' t h e  c o n s t i t u t i o n a l i t y  o f  th e  A c t  u n d e r  w h ic h  th e  

a p p e l l a n t  was d e t a i n e d .  A f t e r  h e a r i n g  a rg u m e n ts  f r o m  b o t h  s i d e s ,  

t h e  l e a r n e d  j u d g e  h e l d  t h a t  a l t h o u g h  t h e  P r e v e n t i v e  D e t e n t i o n  A c t  

h a s  a number o f  s h o r t c o m i n g s  i . e .  a d e t a i n e e  i s  n o t  g i v e n  t h e
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r i g h t  t o  b e  h e a r d ,  s t i l l  i t  had s u f f i c i e n t  s a f e g u a r d s  t o  p a s s  t h e  

t e s t  o f  c o n s t i t u t i o n a l i t y .  A c c o r d i n g l y  he h e l d  t h a t  t h e  A c t  was 

c o n s t i t u t i o n a l  and t h a t  t h e r e f o r e  t h e  a p p e l l a n t  was v a l i d l y  

d e t a i n e d  u n d e r  i t .  The a p p e l l a n t  l o d g e d  t h i s  a p p e a l  c o m p l a i n i n g  

i n  th e  s u b s t a n t i v e  g r o u n d  t h a t  t h e  l e a r n e d  H igh  C o u r t  J u d g e  e r r e d  

i n  la w  i n  h o l d i n g  t h a t  th e  P r e v e n t i v e  D e t e n t i o n  A c t  had s u f f i c i e n t  

s a f e g u a r d s  and a s  s u c h  c o n s t i t u t i o n a l .

D u r in g  th e  h e a r i n g  o f  t h i s  a p p e a l ,  D r .  Lamwai l e a r n e d  C o u n s e l  

who a p p e a r e d  f o r  th e  a p p e l l a n t ,  s u b m i t t e d  f o r c e f u l l y  on  th e  

c o n s t i t u t i o n a l i t y  o f  t h e  P r e v e n t i v e  D e t e n t i o n  A c t .  He a r g u e d  t h a t  

t h e  A c t  i s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  l a c k e d  b a s i c  s a f e g u a r d s  

b e f o r e  th e  p o w e r s  u n d e r  i t  a r e  i n v o k e d  and t h a t  i f  th e  d e t a i n e e  

h a s  a r i g h t  t o  make any r e p r e s e n t a t i o n s ,  t h e s e  a r e  l i m i t e d  t o  t h e  

f o r m a l i t i e s  and p r o c e d u r e s  n o t  th e  r e a s o n s  f o r  s u c h  d e t e n t i o n .

Mr. S e n q w a j i  l e a r n e d  P r i n c i p a l  S t a t e  A t t o r n e y  a r g u e d  t o  t h e  

c o n t r a r y  on  b e h a l f  o f  t h e  R e p u b l i c .

I n  o u r  v i e w  t h e s e  a rg u m en ts  a r e  n e i t h e r  h e r e  n o r  t h e r e  

b e c a u s e  a s  we h a v e  i n d i c a t e d  t h e  H igh  C o u r t  was m i s l e d  and w en t  

a s t r a y .  I n  t h e  r e s u l t  i t  w e n t  o f f  c o u r s e  and d e c i d e d  an i s s u e  

w h ic h  w as n o t  f o r m a l l y  b e f o r e  i t ,  l e a v i n g  th e  f o r m a l  p r a y e r s  i n  

t h e  a p p l i c a t i o n  u n a n s w e r e d .

A s a l r e a d y  i n d i c a t e d ,  t h e  a p p l i c a t i o n  b e f o r e  t h e  H igh  C o u r t  

was f o r  t h e  i s s u a n c e  o f  d i r e c t i o n s  i n  t h e  n a t u r e  o f  h a b e a s  c o r p u s  

t h a t :

( l )  N u r d in  A kasha h a v in g  b e e n  a c q u i t t e d  b y  

th e  D ar e s  Salaam  R e s i d e n t  M a g i s t r a t e ’ s 

C o u r t  (M a t u i ,  PRM) o n  2 0 / 5 / 9 4 ,  th e

..«./4
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im m e d ia te  d e t e n t i o n  c f  th e  s a i d  N u r d in  

A k ash a  on  th e  s a i d  2 0 / 5 / 9 4  i n f r i n g e d  

h i s  r i g h t s  as  a f r e e m a n  and t h i s  

i n f r i n g e d  th e  c o n s t i t u t i o n  o f  t h e  

U n i t e d  R e p u b l i c  o f  T a n z a n ia .

( 2 )  The s a i d  i l l e g a l i t y  be  r e m e d ie d  b y  

t h i s  h o n o u r a b l e  C o u r t  n u l l i f y i n g  th e  

d e t e n t i o n  o f  N u rd in  A k a s h a .

( 3 )  N u r d in  Akasha be  r e l e a s e d  i m m e d i a t e l y .

I n  a l l  th e  t h r e e  p r a y e r s  a sk e d  f o r ,  n on e  o f  them c h a l l e n g e s  

t h e  C o n s t i t u t i o n a l i t y  o f  th e  A c t  u n d e r  w h ic h  th e  a p p e l l a n t  w as 

d e t a i n e d .  They c h a l l e n g e  th e  l e g a l i t y  o f  h i s  d e t e n t i o n  n o t  b e c a u s e  

t h e  A c t  u n d e r  w h ic h  t h i s  was d on e  i s  u n c o n s t i t u t i o n a l ,  b u t  b e c a u s e  
«

s u c h  d e t e n t i o n  w as o r d e r e d  a f t e r  th e  a p p e l l a n t  was a c q u i t t e d  b y  

a c o u r t  o f  la w  and t h a t  t h e r e f o r e  su ch  d e t e n t i o n  i n f r i n g e d  h i s  

r i g h t s  as  a f r e e m a n ,  th e  r i g h t s  w h ic h  a r e  p r o t e c t e d  b y  th e  

c o n s t i t u t i o n .  T h i s  was th e  b a s i s  o f  t h e  a p p l i c a t i o n  b e f o r e  th e  

C o u r t  and t h a t  t h e r e f o r e  b e c a u s e  t h e  d e t e n t i o n  i s  i l l e g a l  f o r  t h e  

a f o r e m e n t i o n e d  r e a s o n s ,  th e  C o u r t  w as a s k e d  t o  rem edy  t h e  s i t u a t i o n  

b y  n u l l i f y i n g  t h e  d e t e n t i o n  o r d e r  and o r d e r i n g  t h e  im m e d ia te  

r e l e a s e  o f  t h e  a p p e l l a n t .  The c o n s t i t u t i o n a l i t y  o f  t h e  A c t  i s  

r a i s e d  f o r  t h e  f i r s t  t im e  i n  th e  r e p l y  t o  t h e  c o u n t e r  a f f i d a v i t .  

T h i s  p a r t  o f  t h e  r e p l y  t h e r e f o r e  was j u s t  h a n g in g  i n  t h e  a i r  f o r  

i t  was n o t  s u p p o r t i n g  a n y t h in g  i n  t h e  o r i g i n a l  a p p l i c a t i o n .  I n  

t h e  c o u r s e  o f  h i s  s u b m i s s i o n s  i n  th e  H igh  C o u r t ,  C o u n s e l  f o r  t h e  

a p p e l l a n t  a s k e d  f o r  th e  f o l l o w i n g  p r a y e r s  w h ic h  p l a y e d  a m a jo r  

r o l e  i n  m i s l e a d i n g  th e  C o u r t :

. . . / 5
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( a )  T h a t  th e  C o u r t  u n d e r  S e c t i o n  390 ( l ) ( b )  

o f  th e  CPA make a f i n d i n g  t h a t  t h e  

a p p l i c a n t  i s  b e i n g  i l l e g a l l y  and 

i m p r o p e r l y  d e t a i n e d  and o r d e r  t h a t  he 

be s e t  a t  l i b e r t y  i m m e d i a t e l y .

( b )  T h a t  w h o e v e r  h a s  th e  c u s t o d y  o f  th e  

a p p l i c a n t  be o r d e r e d  t o  p r o d u c e  him 

i n  C o u r t .

( c )  T h a t  t h e  C o u r t  d e c l a r e  th e  P r e v e n t i v e  

D e t e n t i o n  A c t  u n c o n s t i t u t i o n a l  and 

v o i d  t o  b e  s t r u c k  o f f  t h e  s t a t u t e  b o o k .

I t  i s  c l e a r  th e n  t h a t  w h i l e  p r a y e r s  i n  ( a )  and ( b )  a b o v e  a r e  

c o n t a i n e d  i n  and s u p p o r t e d  b y  th e  a p p l i c a t i o n  b e f o r e  th e  C o u r t ,  t h e  

p r a y e r  i n  ( c )  s e e k i n g  t o  h ave  th e  P r e v e n t i v e  D e t e n t i o n  A c t  d e c l a r e d  

u n c o n s t i t u t i o n a l  i s  n o t  p a r t  o f  t h e  o r i g i n a l  a p p l i c a t i o n  and t h e  

a f f i d a v i t  s u p p o r t i n g  i t .  I n d e e d ,  D r .  Lam w ai1 s r e p l y  i n  C o u r t  

c o n f i r m s  t h i s  when he s u b m i t t e d :

'•However we c o n c e d e  t h a t  t h e r e  w as a 

p r e v e n t i v e  d e t e n t i o n  o r d e r  s i g n e d  on  

2 0 / 5 / 9 4 .  We c o n c e d e  t h a t  o u r  a p p e l l a n t  

was d e t a i n e d ,  w h a t  we a r e  n o t  c o n c e d i n g  

i s  the  l e g a l i t y  o f  the  P r e s i d e n t  t o  u s e  

h i s  p o w e r s  u n d e r  S e c t i o n  2 o f  th e  

P r e v e n t i v e  D e t e n t i o n  A c t  t o  c o u n t e r a c t  

t h e  d e c i s i o n  o f  th e  C o u r t . "

T h is  was a c o r r e c t  s t a t e m e n t  o f  t h e  i s s u e  b e f o r e  t h e  C o u r t  

b a s e d  on  th e  a p p l i c a t i o n  b e f o r e  i t *  As a m a t t e r  o f  f a c t  t h e  q u e s t i o n  

o f  th e  c o n s t i t u t i o n a l i t y  o f  t h e  A c t  b e i n g  a new i s s u e  was r a i s e d  b y  

Mr. N a a l i  C o u n s e l  f o r  th e  r e s p o n d e n t  R e p u b l i c .  I n  h i s  s u b m is s io n s . -  

i n  t h e  H igh  C o u r t ,  he s a i d :
. . . . / 6
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"T h e  ch a m b er  a p p l i c a t i o n  and. th e  a f f i d a v i t  

i n  s u p p o r t  w h ic h  w e r e  drawn up b y  Kashumbugu 

a d v o c a t e  and t h e  c o u n t e r  a f f i d a v i t  draw n up 

b y  m y s e l f  a l l  h a v e  c o v e r e d  m a t t e r s  r e g a r d i n g  

th e  l e g a l i t y  o f  t h e  d e t e n t i o n  u n d e r  t h e  

P r e v e n t i v e  D e t e n t i o n  A c t  t h a t :

( 1 )  I t  am ounts  t o  an i n f r i n g e m e n t  o f  

t h e  b a s i c  r i g h t s  o f  t h e  a p p l i c a n t

( 2 )  T h a t  t h e  E x e c u t i v e  i n t e r f e r e s  w i t h  

t h e  j u d i c i a r y .

T h e se  a r e  th e  m a t t e r s  a t  i s s u e .  I n  r e p l y  t o  

th e  c o u n t e r  a f f i d a v i t  drawn up b y  D r .  Lamwai, 

t h e r e  i s  r a i s e d  a f r e s h  i s s u e  and t h a t  i s  th e  

i s s u e  o f  c o n s t i t u t i o n a l i t y .  T h i s  am ounted  

t o  t a k i n g  th e  C o u r t  b y  s u r p r i s e  and he i s  

e s t o p p e d  f r o m  b r i n g i n g  m a t t e r s  w h ic h  w e re  n o t  

i n  t h e  a f f i d a v i t .  The C o u r t  s h o u ld  n o t  

c o n s i d e r  th e  q u e s t i o n  o f  c o n s t i t u t i o n a l i t y  

o f  t h e  P r e v e n t i v e  D e t e n t i o n  A c t .  D r .  Lamwai 

i s  e s t o p p e d  f r o m  b r i n g i n g  th e  m a t t e r .  T h i s  

i s  b e c a u s e  i t  was n o t  i n  the  o r i g i n a l  

a f f i d a v i t  o f  t h e  a p p l i c a n t . "

In  a n sw er  t o  t h i s  o b j e c t i o n ,  D r .  L amwai t o l d  th e  C o u r t  t h a t  

i n  h i s  s u b m i s s i o n  th e  r e f e r e n c e s  t o  th e  c o n s t i t u t i o n  i n  th e  

a p p l i c a t i o n  t o  th e  e f f e c t  t h a t  th e  a p p e l l a n t ' s  d e t e n t i o n  i n f r i n g e d  

th e  c o n s t i t u t i o n  o f  th e  U n it e d  R e p u b l i c  r a i s e d  t h e  i s s u e  o f  th e  

c o n s t i t u t i o n a l i t y  o f  th e  P r e v e n t i v e  D e t e n t i o n  A c t  u n d e r  w h ic h  

th e  d e t e n t i o n  w as o r d e r e d .  The l e a r n e d  j u d g e  d i d  n o t  make any 

r u l i n g  on  t h i s  b u t  i n  o u r  v i e w  D r .  Lam w ai*s  r e p l y  had n o  v a l i d i t y .  

I n  t h e  a p p l i c a t i o n ,  i t  i s  s t a t e d  t h a t  th e  d e t e n t i o n  o f  N u r d in  

A k ash a  o n  2 0 / 5 / 9 4  i n f r i n g e d  h i s  r i g h t s  as  a f r e e m a n  and t h i s

. . . . / 7



7

( i . e .  th e  i n f r i n g e m e n t  o f  r i g h t s )  i n f r i n g e d  o r  was i n  v i o l a t i o n  o f  

t h e  c o n s t i t u t i o n  o f  t h e  U n it e d  R e p u b l i c  o f  T a n z a n ia .  The C o u r t  was 

t h e r e f o r e  a s k e d  t o  q u a sh  t h i s  d e t e n t i o n  w h ic h  i n f r i n g e d  th e  

c o n s t i t u t i o n a l  r i g h t s  o f  th e  a p p e l l a n t  and o r d e r  h i s  im m e d ia te  

r e l e a s e .  The C o u r t  was b e i n g  a sk e d  t o  o r d e r  th e  im m e d ia te  r e l e a s e  

o f  t h e  a p p e l l a n t  n o t  b e c a u s e  th e  A c t  u n d e r  w h ic h  he w as d e t a i n e d  

i s  u n c o n s t i t u t i o n a l ,  b u t  b e c a u s e  th e  d e t e n t i o n  was o r d e r e d  

f o l l o w i n g  h i s  a c q u i t t a l  b y  a c o u r t  o f  la w  and t h a t  t h i s  v i o l a t e d  

h i s  b a s i c  r i g h t s  t o  p e r s o n a l  f r e e d o m  u n d e r  t h e  c o n s t i t u t i o n .  I n  

o t h e r  w o r d s  w h at  was b e i n g  c h a l l e n g e d  b y  t h e  a p p l i c a t i o n  was n o t  

t h e  c o n s t i t u t i o n a l i t y  o f  th e  A c t  u s e d  t o  d e t a i n  th e  a p p e l l a n t ,  b u t  

th e  l e g a l i t y  o f  h i s  d e t e n t i o n  f o l l o w i n g  an a c q u i t t a l  b y  a c o u r t  o f  

l a w .  I t  i s  t h e r e f o r e  o u r  t a s k  t o  b r i n g  th e  w h o le  c a s e  b a c k  on  t r a c k  

and d e t e r m i n e  th e  a p p e a l  s o l e l y  on  th e  b a s i s  o f  th e  a p p l i c a t i o n  

b e f o r e  th e  H igh  C o u r t  -  n am ely  t h a t  th e  a p p l i c a t i o n  i n  t h e  H igh 

C o u r t  was i n  th e  n a t u r e  o f  a h a b e a s  c o r p u s .

I n  s u p p o r t  o f  h i s  argum ent t h a t  th e  P r e v e n t i v e  D e t e n t i o n  A c t  

was w r o n g l y  u s e d  a f t e r  a C o u r t  o r d e r  a c q u i t t i n g  th e  a p p e l l a n t ,  

C o u n s e l  c i t e d  th e  d e c i s i o n  o f  t h i s  C o u r t  i n  DPP v s .  M ehboob A k b er  

H a l l  and O t h e r s  CA C r i m i n a l  A p p e a l  N o. 2 8 /9 2  i n  w h ic h  t h i s  C o u r t  

s t a t e d  t h a t  t h e  P r e v e n t i v e  D e t e n t i o n  A c t  was n o t  m eant t o  s u p p le m e n t  

th e  C r i m i n a l  Law and t h a t  t h e  tw o s h o u ld  n o t  b e  u s e d  i n  tandem  a s  

i t  w e r e .  I n  D r .  L a m w a l 's  v i e w ,  t h i s  i s  w h a t  th e  G overnm ent d i d  i n  

t h i s  c a s e ,  t h e y  w ere  p u r s u i n g  c r i m i n a l  and a d m i n i s t r a t i v e  m e a s u r e s
A

a t  th e  same t i m e .  Mr. S e n q w a l i  c o u n t e r e d  t h i s  argum ent b y  

d i s t i n g u i s h i n g  t h e  two c a s e s .  In  h i s  s u b m i s s i o n ,  t h e  M ehboob A k b e r  

H a i 1 c a s e  i s  d i f f e r e n t  f r o m  t h e  p r e s e n t  c a s e  i n  t h a t  i n  th e  M ehboob 

C a se  th a  G ov ern m en t  i n v o k e d  a d m i n i s t r a t i v e  m e a s u r e s  t o  d e t a i n  t h e

. . . . / ^
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I t  was b r o u g h t  i n  t h r o u g h  th e  b a c k  d o o r .  W h eth er  o r  n o t  t h e
i

P r e v e n t i v e  D e t e n t i o n  A c t  i s  c o n s t i t u ^ ^ j J | ^  w i l l  h a v e  t o  a w a i t  a
■' t/

r e l e v a n t  o c c a s i o n .

A c c o r d i n g l y  we d i s m i s s  th e  a p p e a l  i n  i t s  e n t i r e t y .

DATED AT DAR ES SALAAM THIS 23RD DAY OF OCTOBER, 1 9 9 5 .

R .H . KISANGA

JUSTICE OF APPEAL 
— i ---------------------- ---- ' •

L.M.  MFALILA 

JUSTICE OF APPEAL

D .Z .  LUBUVA 

JUSTICE OF APPEAL ,

I  c e r t i f y  t h a t  t h i s  i s  a t r u e  c o p y  o f  t h e  o r i g i n a l .

( M .^^SH ^IG A LI ) 

DEPUTY REGISTRAR


