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RULING OF THE COUXT

The applicant Tiled =z notice of @ppesl on 23rd
December, 1994 but it was struck oubt by TITZAVAS, J.A. on
22nd August, 1996 upon the apvrlicaticn of the respondent
under Rule 82 on the ground that an csqhential step had
not been taken. The learned single Jjvage Found that
copies of the record of appeal were paid for and collected
by the applicant on 1st August, 1996 but the appeal had

not been instituted within the prescrived sixty days.

The applicant before us was represented by Mr.
Semgalawe, learned advocate, who reprcsented hiwm
before the single judge and in the igh Court. lr.
cemgalawe filed hic own affidzvit and made further
submissions in Court. The learned advocate made three

denunciations: TIirgst, thaet he did aot receive any
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letter Trm the Registryar of the High Court informing
him that copies of the record were ready LoT collection,
second that he did not pay for the record and lastly
that he did not collect the record. Thererore, he arzued
that the apvpiicant ig nbt late to ingvitubte his appeal;
In short Mr. Semgalawe is challenging the correétness
of the court records. He further peinted out that
under the Judicature znd Application of Zaws QOrdinance
the fees payable for typing a rage is Tho. 50/- and
wondered whather the typing of procsedings of a case
from the Primary Court, Distiict Court and the Hig
Court will unly cost Shs. 2,450/- as chovnr on the
receipt. He argued that probably the Tees paid were

only for typing the jJjudgnent of the Iigh Court.

On behalf of the respondent wes 1. ibezi, learned
coungel. Hig bone of contention wag that the onus of
proof is on the applicant who allegeg that the court
records are not correct and that that had not been
carried out. The learnsd advocate algo pointed out
that the High Court judgment was only threec pages and
so, it could not cost The. 2,450/-. In any case, he
argued that that amount of money at the rate of Shs. 50/;

o

per page paid Tor the typing of 4S9 »pages and that that

¢

is a pretty thiclk record.

We perused through the file and we noticed that
there are two receipts of Shs. 2,450/- each: one
No.00412047 of 1/8/95 issued to Vr. fe.zslawe and another
No.00412075 of 3/8/35 issued to Abicza Chichili. Ve asked

Mr. !bezi why the respondent wanbted a copy of the judgment,
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He said th=at he did not linow as he To0lr up this brief
Just for the application vefore VNIAVAS, J.A. Be that
as 1t may, what iz abundantly clear from the records is
that Mr. Semgalawe wag igsued with the copies of the
record of proceedings against receipt To,00412047 of
1/8/95 and, therefore, according bto inmile 83 the appeal
was required to be ingtituted within sixty days from

1/8/95 but that was not done.

Of course, we are pretty wuch wware of what Mr

Semgalawe kept on saying that he had asiked the learned
singie judge for an inguiry tc be conducted but that
regquest was barren of results. Then he came up with an
interesting possible explanation of what wight have
happened. He suspvected that somebody, with instructions
from the respondent, colluded with some court staff and
fabricated the 1letter saying that the records were ready

for collection, paid the fees pretending that it was
9 & D

how much time was used to vrevare the recowxds and gent

it to the Tegistrar for his signature. ALL this was done
with the aim of preparing suitable scenario Tor making
this application for stricking out the notice of appeal.

That i sible but in ordex for uwe vo impeach court
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records, we need gomething more than nere theories of

posgivilities., Lir. Semgalawe, himgelf, admitted that

it were the applicant who had the burden of proof.

e entirely agree with our learued brother,
MNZAVAS, J.A., and the authorities he relied on which

are loud and clear that A court record is a serious

docuntent. It should not ve lightly impeached®
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