TN THE COURT OF APPEAL OF TANLANIA
AT DAR £S SALANM

(CORAM: LUBUVA, Jo.A., MROSO, J.A., And MUNUC, J.A.)

CIVIL REFERENCE NO. 4 OF 2002

BANK OF TANZANIA. . ¢« o« o« o o o o APPLICANT

AND
DEVRAM P. VALAMBHIA. « o o o « «» RESPONLENT
(Reference to the Tull Court against the

Ruling of the Single Judge of the Court
of Appeal of Tanzania at Dar es Salaam)

(Ramadhani, Jvi.)
dated the 27th day of March, 2002
in

Civil Application No, 15 of 2002

Erech Ce am ey

RULING

N

LUBUVA, J.A.:

This reference arises from the decision of a Sirgle Judge of
this Court in Civil Reference No. 2 of 2000, dismissirg the

application for stay of execution by the applicant.

The background giving rise to the matter has been so ably set
out by the learned Single Judge in the ruling that it is hardly
necessary for us to make a repetition cof it in this ruling.
However, in order to facilitate an easy appreciation of the
contentious, issues in this application, we tkink it is desirable

te highlight the bare essentials of the background.

In High Court Civil Case Noe 120 of 1989, Devram P, Valambhia,
the respondent, obtained a decree against Tranzvort Equipment
Limited for the sum of U} 55,099,171.66. On L/5/2001, a Garnishee
Order was issued by the High Court directing th: Bank c¢f Tanzania,

the applicant, to pay this amount to the Registirar of the High Court
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from the accauuis of the Covermnment of Tanzaria. The applicant
filed objection proceedings praying for among other orders, the
setting aside of the Garnishee Order. The grounds for the objector
proceedings were that the Garnishee Order was tainted with illegality
because it was issued conirary to the law. Dismissing the
application on 21.1.2002, the learned judge of the High Court,
(Chipeta, J.) held that the Garnishee order was properly issued and
served on the applicanfs. It was further hcld that thé brder should
have been obeycd. The applicants were aggricved, hence notice of
appeai was fiied on 21.1:.2002. Pending the determination of the
appeal, the applicent filed an application in this Court secking
stay of execution. As stated earliecr, a single judge of the Court
dismisscd the application and also struck out the notice of appeal.

From this decision, this reference has been preferred,

Before ihe learrved single judge, a preliminary objection was
raised on behzlf of the respondent. It was contended that there
was no proper notice of appeal upon which an order for stay of
execution could be founded. The single Jjudge vas urgad ta strike
out the notice of appeal, 3Briefly stated, the following was the
essence of the argumert in support of the preliminary objection:
that section 5 (1) of the appellate Jurisdiction ict, 1979 provides
for appeals to the Court except where any other written law
provides otherwise. 1t was contended that this metter before the
High Court and the Single Judge falls within the provisions of
Order 21 Rule 62 of the Civil Procedure Code, 1966 which is the
law providing otherwise, In that case it was further submitted
that the appiioant had no right of appeal, ins.ead, a suit should
have been instituted. For that reason, as the notice of appeal was
misconceived, the sing'ec judge was urged to stiike out the notice

of appeal,
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On the cther harnd, on behalf of the apriicant it was strongly
argued that Rule 62 of Order 21 of the Civil Procedure Code, 1966,
dges not apply to the instant case which involives money by use of a
garnishee order. It was‘submitted that the attachment of money
falls under the provisions of Rule 45 of the Civil Procedure Code
1966 which is in pari materia with rule 46 of the Indian Code of
Civil Procedures, 1t was further submitted that the law in Tanzania
is similar to the law obtaining in fZngland where there is a right
of appcal. Therefore, it was urged that Order 21 Rule 62 does not

erovide otherwise and therefore the applicant nad a right of appeal,

The learncd singlc judge was satisfied that Order 21 Rule 62 of
the Civil Procedure Code 1966, is thc law envisaged under the provisions
of scction 5 (1) of the Appellate Jurisdiction Act, 1979 which provides
otherwisc. Consequently,; he held that the apnlicant did not have a
right of appeal to the Court and thot the notice of appeal was

misconceived, copsequently, it was struck oute.

In this reference, Mr. C, Tengae and Mr. Mbwambo, learned
counsel appuared for the applicant. Mr. Tonge strenuously assailed
the learned single judge in holding that the applicant had no right
of appeal to this Court in garnishee proceedings. He maintained
that Order 21 Rule 62 of the Civil Procedure Code, 1966 is not the
law that provides otherwise in tcrms of section 5 (1) of the Appellate
Jurisdiction Act, 1979. According to Mr. Tunga, rule 62 is not
relevant to the instart case because in Tanzania there is no express
provision in thoe Civil Procedure Code for a garnishee order or the
garnishee., He further argued that since Order 21 Rule 62 did not
apply to the care, it was proper ior the Court to draw an inspiration
from kngland or India whose provisions are in pari materia with

Order 21 Rule 4 in Tanwmania to cnable the applicent to challenge on
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appeal the decision in garnishce objector proceedings. Furthermore,
Mr. Tenga contcnded that the fact that Rulc 62 of Order 21 is
couched with the words ‘subject to the result of such suit, if
any, the order shall be conclusive’ does not mean that the order
shall not be appealable., Had the legisleture intended that an
order under rule 62 shculd not be appealable, it would have been
stated soe. As it is, he insistcd that the applicant had a right
of appeal and that the notice of appeal was propere He said that
haa the single judge considered the matter in this light, he would
have granted the application for stay of executione On appeal,
Mr., Tenge stressed, the legality of the garnishec order would be

looked into,

Mr. Maira, learncd counsc¢l for the respondent, vigorously
opposed the preliminary objection. Apparsntly, hc had also
represented tho respondent in the High Court. I% was his submission
that the provisions of Order 27 Rule 62 which arc unambipuously
clear, is the law which provides otherwise in terms of section 5
(1) of the Appellate Jurisciction Act, 1979. That being the
position of the law in Tanzania, no appcal lics to this Court,

Mr. Maira chargcd. He further submitted that in objector proceedings
as wos the case in thie matter, the party against whom the order was
made, may opt to institute a suit to establish its right over the
property attached. He also stated that uncer the provisions of

rule 62 subject to the rcsult of the suit, thc order shall be
conclusive, which according to him means that the decision is not
appealables In suppert of his submission that the expression ‘'shall

be final or conclusive® means that the decision is not appealable,
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Mr. Maira reforred to the Indian cases of: Mohamed fbrahim Moolla

versus S.R. Jandass 1923 A.I.R. 94 and Phoman Singh V A4.J. Vells

A.I.R. 1923 Rangoon 195. He also rcferred to another Indian cease

of Maung Ba Han V S.M.4.R.M Firm AIR 193k, Rangoon 230 for the

contention that where an application unders rule 57 of Order 21 is
dismissed, the proper rcmedy is the insticution of a suit under

rule 62 order 21.

We shall first decl with ground four i the application for
reference. In this ground, the complaint is that the learned Single
Judge erred in holding that the ¥nglish practice and procedurc does
not apply in Tanzania in Garnishee proceedingz. It iz to be observed
that the learned Single Judge arrived at this conclusion because in
his view though the English law and practice was similar but was not
the same, it did not apply in Tanzania where ~he law is clear and
unambiguous, From the record it is apparent that the learned Single
Judge closely examined tue relevant provisions of the Civil Procedure
Code, 1966 in Tanzania with regard to the attrchment of money. These
relate to Order 21 Rules 40 to 56 and 57 to 62 of the Tanzania Civil
Procedure Code, 1966. ¥rom ~ur reading of 4ulla, The Code of Civil
Procedure Act, 1608 Abridged Thirtieth Edifion, these are in pari
materia with Order 21 Rulcs 46 to 63 of the Indian Code. It is
common knowledge that a number of legislations in Tanzania which
were enacted befcre independence have close similarity with
corresponding legislations in F¥ngland and Indic. The reason is not
far to smeek, the Bnglish law was introduced in Tanzania through
India. For instance, this Court alluded to the similarity in the law
of banking and garnishee¢ orders applicable in Tanzania and England in

the case of Felix Rutazcngelera v Co~opcerative and Rural Development

Bank (1966) T.LeR., 382. With respect, wc agree with the lecarned

Single Judge that apart from pronowncing itself on the similarity
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of the law in England and Tanzania in the lav of banking the Court
did not decide in that case that in matters pcrtaining to garnishee

. orders, the law of England has to be applied in Tanzania., Similarly,
the learned single judge comparcd the provisions of rule L5 of the
Civil Precedure Code, 1966 in Tanzania with itule 46 Order 21 in
India which, as observed earlier, are in pari materia. Finally the
single judge came to the conclusion that once the invesiigaiion of
the objection to attachment proceedings wos completed in terms of
rules 57 to 6Q $f the Givil Procedure Code, then rule 62 of Order 21
came into play. This, as already shown, was vehemently ghallenged

by Mr. Tenga, for the applicant,

At this stage, we think it is desirablc to consider whether
in dealing with the garnishee order the lcoarncd Single Judge was
correct in holding that the applicable law in Tanzania was rule 62
order 21. We agree with Mr. Tenga that in Tanzania, there is no
express provision in the Civil Procedure Code for cither the
garnishee or garnishce order. However, this fact alonec we think is
not enough to justify Mr. Tenge's contention that the Court should
draw an inspiration from India or £ngland in dealing with the
garnishee orders From our reading of the cquivalent provisions of
the Indian Code of Civil Procedure and in particular, rules 46 to 63
order 21, it is clear that they are similarly worded as the correspond=—
ing rules in the ¥anzanian Codece It is tc be observed that these
provisions deal with both movable and immoveble property including
moncy decreces which can be Satisfied by use of garnishec orders.
Therefore, the merc absence of an express mention of garnishec or
garnishee orders in fhe Civil Proccdurc Code of Tanzania is no ground

for faulting the Single Judge in refusing to accept the invitation by
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the applicant's counsel to draw an inspiration from India or England.
For one thing, and as just stated, the Irniian Code does not also have

an express provision for a garnishee or garnishee order,

Therefore, we are in agreoment with the Sinrglce Judge in his
conclusion that the appliceble law in Tanzania was rule 62 order 21
of the Civil Procedure Code 1966, First, it is common knowledge
that the courts in Tahzania are not bound by decisions of the courts
in England or India., Of course, there is no gainsaying that the
decisions of the courts in England and Incia are of great persuasive
authority. Depending on the circumstancec of the case and the
applicable law in the country, it is open for the courts in Tanzania
to apply the principles of law or draw the inspiration' from decisions
of the courts in other jurisdictions including India or England, In
this case the learned single Jjudge having declined to apply the law
and practice obtaining in India or kngland in prcference to the law’
obtaining in Tanzania, namely Order 21 Rule 62 in objection

. . . : ’
proceadings, cannot, in our view be faultcd.

From the scheme of the Civil Procedure Code 1966, it is
apparent to us that once the investigation of objection to attachment
procecdings in terms of rules 57 to 60 are completcd, rule 62 Order
21 comes into play. In this case, after tie attachment ob jector
procecdings was disallowed in the High Court (Chipeta, J.) on
274742002, the learned single judge held that the order was conclusive,
unless subject to the result of a suity if it is instituteds The
learned single judge took the view that the use of the word “conclusive®
in rule 62 means that thcere is no righf of appeal against the order

disallowing the objector attachment proceedings. 4As submitted by
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Mr. Maira, we are in agre¢ement with the lcarred Single Judge in the

interpretation of rule 62 order 21 which reacss:

62 - Where a claim or an objecticn is
prcferred, the party against whom
an ordey is made may instituvic a
suit to establish the right which

he claims {0 the property ir

dispute but, subject to ta: ;‘esulg _ -
of such suit, if an ANy g the ¢ rie

shall be gonclusive, (und “'Ln:mg S
suoplied) o o ' LT

Our reading of the rule extracted abovVe, wekee it abundantly slear
" that if.no suit is instituted by the pagty ag-inst whom the order is

--made under this rulc, and sufject to the rcsut of the suit, the ’

| order is conclusive. In our viewy in tke coursc of the suit the party
against whom the order was made gan among othcrc, challepge tha
validity or etherwise of garmishece @rder as well as establishing its
. rights. The decision from such & suit would, we venture {g tb.l.nk' e
. be open to appeals On the ethey hand‘ if no sutt is preferred, like
- the. Single Judge, we arc of "the v:.ew that the order remains intact

and ceauclusives That in ouwr wiew js the import of rulg 62 srder 21.

Mr. Maira, had strenuously urged that the word Nconclusive®
o Wl L L S
hae the same meoning as. finaiil,.~On. tie- ether hond, Mr. Tenga,
violently assailed this ysuﬁmlssfbn. Lecording to Mr. Tenga, the
. wording “conclusive* in rule 62 order 21 does not preclude the right
o . s . e A S
of appeal against the order. We agree with ir. Tenga's submission
that if the intention of tHe legislhture wis thas the order shall not
e e s s ST
be appealable, it should have been stzted so, However, it e to be

- observed that for a proper appreciction of the lzw, rule 62 order 247
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has to be read in its wholistic context. In our view, rule 62 is
worded such that, upon a proper construction, its rendering has the
same effect as rulc 7 order XLII of the Civil Procedure Code, 1966
in vhich it is expressly stated that therc is no right of appeals,
In this case, unlike rule 7 Order XLII, rule 62 provides an
alcernative of filing a suit which, subjsct to the recsult of the
suit, the order is final and unappealablce. S0, as held by the
lcarned Single Judge, if the option of filirg a suit is not. taken,

the order is conclusive.

As shown carlier, the word ‘‘conclusive® was central in the
submissions by counsel for both parties, While Mr, Maira strongly
contended that it mcans final and not appealable Mr. Tenga was

(

firmly of the view that it was not final and that it was open to

appeale In the Indian cascs c¢f Phoman Singh Versus A.J. Wells

A

AIR 1923 Rangoon 195 and Maug Ba Ha Versus S.M.R.M. Firm A.T.R.

1934, Rangoon 230 availed to us, the Rongoon High Court in India

had occasion to address tihc issue whilc excrcising its rcevisional
Jjurisciction. Dealing with a similar situation bosed on an order
made under Order 21 Rule 63 of the Indian Code of Civil Procedure,
the equivalent of Order 21 Rule 62 in Tanzaniay before the 1976

amendment in India, the Court stated inter alias

In my opinion where the order in question
has, after proper investigation, baen
properly passed under Order 27, Rules

59 - 63, (the equivalent Order 21 Rulcs
57 = 62 in Tanzaniza) Civil Procedure
Code, this Court should not, even though
the order be erroncous, interfere on

revision since there is a remedy by suit.

(cmphasis supplicd)
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- Hence where an application under
Order 21 Rule 58 is dismisscd “hc
proper remedy is not a revision
application from order of dimmissa

but a suit under Order 21 Rulc &3

From this, it is evident-that cecven to tle restricted limit of
revision, the Court does interfere with ti order made wndep Order 21
Rules 59 - 63 in India, the equivalent of Cricr 2% Rules 57 w» 62 in
Tanzania aftcer the investigation is comnl  .cde In the jnstant case,
the investigation was duly carried out cnc a2 ordepr disallowing the
application was passcd. Conscquently, chce order made under Rule 62
would pot be intcrfecred with even on revis_on since emcther remedy by
way of a suit is providede=~ This is the view that the learned Single

Judge expressed with which we sre respcctfilly in agrceemente.

In Phoman Singh, (supra) the Rangoon Court went further to
address the iﬁtcrpretation of the word “ccaclusive®{ It was the view
of the court that thc word “‘conclusive’ hac the some meoning as
“final”® which also means unappealobles. So, if the court was to
draw an- inspiration from India as urgec by Mr, Tenga, that would be
of no avail to him bccause the conclusion would be the same as that

of the Single Judge. That is, the ordcr midc uncder Rule 62 Order 21

is conclusive subject only to the result of thc suit if instituted,

In fine, we arc satisfied that Rule 62 Order 21 of the Civil
Procedure Code, 1966 is the law in Tanzanic regarding objector
proceedings. We agree with the 1earned.5incl€ Jucdge that as envisaged
under scction 5 (1) of the Appellate Jurisdiction act, 1979, Rule 62

Order 21, providcs otherwise with rcgard <o appeals to this Court,
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It is thercfore apparent to us that even in India, the
positien of the law until the omendment wos effected in 1976 was
that the right of appeal from the decision of the court in objector
proceedings upon investigation was curtaileds 1t was after the
amendment of Rules 46A to 46I in 1976, that the Indian Code of
Civil Procedure expressly provided under rule 46H for a right of
appeal with regard to orders made against a garnishee disputing
. 1inbility or does not pay forthwith into courts The position in
Tanzania still remains as it stood in India prior to the 1976
amendments We are therefore in agreement with the learncd single
judge that, in terms of the provisions of rule 62, the applicant
does not have a right of appeal. Having taken this view of the
matter, we do not think that it is noceesary to deal with the other:
aspect Laouching on the notice of appeals This is for the obvious
reason that if there was no right of appeal as held by the learned
single judge, the notice of appeal filed was not proper and hence
of no legal effect. In the circumstances,‘we think with reapect,

that the striking out of the notice of appeal was consequential to

the view taken on the right of appeal,

Finally, there is the issue of cost in which Mr. Tenga énd
Mr, Mbwambo werc held by the learned single judge personally liable,
jointly and scverally for two counscls Mre. Tenga's complaint was
based on two grounds. First, that it was not shown bufore the
learned single judge that the costs were properly incurred or that
negligence was attributed to the counsel, Sccond, that the counsel
were condemned to costs punitively without being given the
opportunity of being heards Mre Maira, lcarned counsel for the

respondent apparently conceded that there was no basis shown for
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holding the advoecates personally liables From the ruling of the
learned single judge, apart from the fact that the costs were aéked
for by counsel for both parties, the reasons are not apparent, We
think, with respcct, that had the lcarned single judge considered
these factors, he would have come to a different conclusion with

regard to the costs,

All in all therefore, the application for reference is
dismissede It is however orderecd that the order for costs chaprged
personally against the advocates, Mre Tenga and Mr. Mbwambe is

quashed and set aside.

Costs are granted to the respondents,

aom c o -y

DATED at DAR-ES-SALAAM this 20th day of March, 2003,
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