
IN THE COURT OF APPEAL OF TANi .ANIA 
AT DAS ES SALAAM

( CO RAM: LUBUVA, J .A .« MROSO, J .A .,  And MUNUO, J .A .)

CIVIL REFERENCE NO. k OF 200?.

B E T W E E N .
BANK OF TANZANIA. . . . . . . . .  APPLICANT

A N D

DEVRAM P. VALAMBHEA. . . . . . . .  RESPONDENT

(Reference to the F u ll Court against the 
Ruling o f  the S in g le  Judge o f  the Court 
o f  Appeal o f  Tanzania at Dar es Salaam)

(Ramadhani, J»A .)

dated the 27th day o f  March, 2002 
in

C iv i l  A p p lic a t ion No, 15 o f  2002
»

R U L I N G
LUBUVA, J .A . ;

This re feren ce  a r ise s  from the d ecis ion  o f  a S in g le  Judge o f  

th is  Court in  C iv i l  Reference No. 2 o f  2000, dism issing the 

a p p lica t io n  fo r  stay o f  execution  by the a p p lica n t.

The background g iv in g  r is e  to the matter has been so ab ly  se t 

out by the learned S in g le  Judge in the ru lin g  that i t  is  hardly 

necessary  fo r  us to make a re p e t it io n  o f  i t  in  th is  r u lin g .

However, in order to f a c i l i t a t e  an easy apprecia tion  o f  the 

co n ten tiou s , issues in th is  a p p lica t io n , we think i t  is  d esirab le  

to h ig h lig h t the bare e sse n tia ls  o f  the background.

In High Court C iv i l  Case No. 120 o f  1989? Devram P . Valambhia, 

the respondent, obtained a decree against Transport Equipment 

Lim ited fo r  the sum o f  US 55 i099i ^7  ̂«66. On k/r>/200']1 a Garnishee 

Order was issued  by the High Court d ire ct in g  th i Bank c f  Tanzania, 

the a p p lica n t, to  pay th is  amount to  the R eg istrar o f  the High Court
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from the accounts o f  the Government o f  Tanzania. The ap p lican t 

f i l e d  o b je c t io n  proceedings praying fo r  among other ord ers , the 

s e t t in g  aside o f  the Garnishee O rder. The grounds fo r  the o b je c to r  

proceedings were that the Garnishee Order was ta in ted  with i l l e g a l i t y  

because i t  was issued contrary to  the law. Dism issing the 

a p p lica t io n  on 21 „1 .2002, the learned judge o f  the High C ourt, 

(C h ipeta , J .)  held  that the Garnishee order was properly  issued and 

served  on the a p p lica n ts . I t  was further hold that the order should 

have been obeyed. The ap p lican ts  were aggrieved, hence n o t ice  o f  

appeal was f i l e d  on 21r1?.2002. Pending the determ ination o f  the 

appeal, the app licant f i l e d  an a p p lica tio n  in th is  Court seeking 

stay  o f  execu tion . As s ta ted  e a r l ie r ,  a s in g le  judge o f  the Court 

dism issed the a p p lica tion  and a lso  stru ck  out the n o t ice  o f  appeal. 

From th is  d e c is io n , th is  re feren ce  has been p re fe rre d .

B efore the learned s in g le  judge, a prelim inary o b je c t io n  was 

ra ise d  on b eh a lf o f  the respondent. I t  was contended that there 

was no proper n o tice  o f  appeal upon which an order fo r  stay  o f  

execu tion  cou ld  be founded. The s in g le  judge was urged to  s tr ik e  

out the n o tice  o f  appeal. B r ie f ly  s ta te d , the fo llow in g  was the 

essence o f  the argument in  support o f  the prelim inary o b je c t io n : 

that s e c t io n  5 (1) o f  the A ppellate J u r isd ict io n  A ct, 1979 provides . 

fo r  appeals to  the Court except whore any other w ritten  lav; 

p rovides otherw ise . I t  was contended that th is  matter b e fore  the 

High Court and the S in g le  Judge f a l l s  within the p rov is ion s  o f  

Order 21 Rule 62 o f  the C iv i l  Procedure Code, 1966 which is  the 

law p rov id in g  otherw isec In that case i t  was further subm itted 

that the app licant had no r ig h t  o f  appeal, in stead , a s u it  should 

have been in s t itu te d . For that reason, as the n o tice  o f  appeal was 

m isconceived , che s in g 'x  judge was urged to  s ti'ik e  out the n o t ice  

o f  ap pea l,

. . . / 3



On the ether hand, on b e h a lf o f  the app licant i t  was stron g ly  

argued that Rule 62 o f  Order 21 o f  the C iv i l  Procedure Code, 1966, 

does not apply to the instant case which involves money by use o f  a 

garnishee o rd er . I t  was subm itted that the attachment o f  money 

f a l l s  under the p rov is ion s  o f  Rule ^5 Of the C iv i l  Procedure Code 

1966 which is  in  p a r i m ateria with ru le  k6 o f the Indian Code o f  

C iv i l  Procedure# I t  was fu rth er subm itted that the law in  Tanzania 

is  s im ila r  to  the law obta in in g in  iCngland where there is  a r ig h t 

o f  appea l. T herefore, i t  was urged that Order 21 Rule 62 does not 

provide otherwise and th ere fore  the applicant had a r ig h t  o f  appeal.

The learned s in g le  judge was s a t is f ie d  that Order 21 Rule 62 o f  

the C iv i l  Procedure Code 1966 , is  the law envisaged under the p rov is ion s  

o f  s e c t io n  5 (1) o f  the A ppellate J u r isd ic t io n  A ct, 1979 which provides 

oth erw ise . Consequently, he held, that the app licant d id  not have a 

r ig h t  o f  appeal to the Court and that the n o tice  o f  appeal was 

m isconceived , consequently, i t  was struck  ou t.

In  th is  re fe re n ce , Mr. C. Tenga and Mr. Kbwambo, learned 

cou n sel appeared fo r  the a p p lica n t. Mr. Tenga strenuously  a ssa ile d  

the learned s in g le  judge in hold in g  that the app licant had no r igh t 

o f  appeal to th is  Court in garnishee proceed ings. He maintained 

that Order 21 Rule 62 o f  the C iv i l  Procedure Code, 1966 is  not the 

law that provides otherw ise in terms o f  s e c t io n  5 (1 ) o f  the Appellate 

J u r is d ic t io n  A ct, 1979• According to Mr. Tonga, ru le  62 is  not 

re levan t to  the in sta rt case bccause in  Tanzania there is  no express 

p ro v is io n  in  the. C iv i l  Procedure Code fo r  a garnishee order or  the 

garn ish ee . He further argued that s in ce  Order 21 Rule 62 d id  not 

apply to  the care , i t  was proper fo r  the Court to  draw an in sp ira tion  

from England or India  whose p rov is ion s  are in p a r i m ateria with 

Order 21 Rule in Tanzania to  enable the app licant to  challenge on



appeal the d ecis ion  in garnishee o b je c to r  proceedings* Furthermore, 

M r. Tenga contended that the fa c t  that Rule 62 o f  Order 21 is  

couched with the words “ su b je c t  to  the re su lt  o f  such s u i t ,  i f  

any, the order s h a ll  be con c lu s iv e " does not mean that the order 

s h a l l  not be appealab le. Had the le g is la tu re  intended that an 

order under ru le  62 should n ot be appealable, i t  would have been 

s ta te d  s o .  As i t  i s ,  he in s is te d  that the app licant had a r ig h t 

o f  appeal and that the n o t ice  o f  appeal was proper. He sa id  that 

had the s in g le  judge considered  the matter in th is  l i g h t ,  he would 

have granted the a p p lica tio n  fo r  stay  o f  execu tion . On appeal,

Mr. Tenga s tre sse d , the le g a l i t y  o f  the garnishee order would be 

looked  in to .

Mr. M aira, learned counsel fo r  the respondent, v ig orou sly  

opposed the prelim inary o b je c t io n .  Apparently, he had a lso  

represented  the respondent in the High Court. I t  was h is subm ission 

that the p rov is ion s  o f  Order 21 Rule 62 which are unambiguously 

c le a r ,  is  the law which provides otherwise in terms o f  s e c t io n  5 

(1 ) o f  the A ppellate J u r is d ic t io n  A ct, 1979» That being the 

p o s it io n  o f  the law in Tanzania, no appeal l i e s  to  th is  C ourt,

Mi-. Maira charged. He further submitted that in o b je c to r  proceedings 

as was the case in th is  m atter, the party against whom the order was 

made, may opt to  in s t itu te  a s u it  to esta b lish  i t s  r ig h t  -over the 

p roperty  attached . He a lso  s ta te d  that under the p rov is ion s  o f  

ru le  62 su b je c t  to the re su lt  o f  the s u it ,  the order s h a ll  be 

co n c lu s iv e , which accord in g  to  him means that the d e c is io n  is  not 

a p p ea la b le . In support o f  h is submission that the expression  ‘•shall 

be f in a l  or con clu sive '' means that the decision  is  not appealab le,
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Mro Maira re fe rre d  to the Indian cases o f :  Mohamed Ebrahim H oolla

versus S.H. Jandass 1923 A .I .R . 9k and Phoman Singh V A .J . Wells  

A .I .R . 1923 Rangoon 195* He a ls o  re fe rre d  to  another Indian case 

o f  Maung Ba Han V S.M.A.R.M Firm AIR 193^ •» Rangoon 230 fo r  the 

con ten tion  that where an a p p lica tio n  unde,? ru le  57 o f  Order 21 is  

d ism issed , the proper remedy is  the in s t itu t io n  o f  a s u it  under 

ru le  62 order 21„

We s h a ll  f i r s t  deal with ground four ir. the a p p lica tio n  fo r  

r e fe re n ce . In  th is  ground, the com plaint ie  that the learned S in g le  

Judge erred  in hold ing that the English  p ra ctice  and procedure does 

not apply in Tanzania in  Garnishee p ro ce e d in g :. I t  is  to  be observed 

that the learned S ing le  Judge a rr iv ed  a t th is  con clu sion  because in 

h is  view though the English  lav; and p ra ctice  was s im ila r  but was not 

the sair.e, i t  did. not apply in  Tanzania where :he law is  c le a r  and 

unambiguous. From the record  i t  is  apparent that the learned S ingle 

Judge c lo s e ly  examined the re levan t p rov ision s o f  the C iv i l  Procedure 

Code, 1966 in  Tanzania with regard to  the attachment o f  money. These 

r e la te  to  Order 21 Rules *+0 to  56 and 37 to 62 o f  the Tanzania C iv i l  

Procedure Code, 1966. From *ur reading o f  :4ulla, The Code o f  C iv i l  

Procedure A ct, 1S08 Abridged T h ir t ie th  E d ition , these are in  p a r i 

m ateria with Order 21 Rules 46 to  63 o f  the Indian Code. I t  is  

common knowledge that a number o f  le g is la t io n s  in  Tanzania which 

were enacted b e fore  independence have c lo se  s im ila r ity  with 

corresponding le g is la t io n s  in  England and In d ia , The reason is  not 

fa r  to  seek , the English law was introduced in Tanzania through 

I n d ia . For instance, th is  Court a lluded  to  the s im ila r ity  in  the lav; 

o f  banking and garnishee orders a p p lica b le  in  Tanzania and England in 

the case o f  F e lix  Rutazengelera v _ Cp-pjp_erativo and Rural Development 

Bank C1966) T.L.R„ 382. With re sp e c t , we agree with the learned 

S in g le  Judge that apart from pronouncing i t s e l f  on the s im ila r ity

, . . / 6
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o f  the law in England and Tanzania in  the lav? o f  banking the Court 

d id  not decide in that case that in  matters perta in in g  to  garnishee 

o rd e rs , the law o f  England has to  be app lied  in Tanzania, S im ila r ly , 

the learned s in g le  judge compared the p rov is ion s  o f  ru le  o f  the 

C iv i l  Procedure Code, 1966 in  Tanzania with iiule 46 Order 21 in 

In d ia  which, as observed e a r l ie r ,  are in  p a ri m ateria . F in a lly  the 

s in g le  judge came to the con clu sion  that once the investigation - o f  

the o b je c t io n  to  attachment proceedings was completed in  terms o f  

ru les  57 to  6Q ih o  C a vil Procedure Code-, then ru le  62 o f  Order 21 

came in to  p la y . T h is, as a lready shown, was vehemently challenged  

by Mr. Tenga, fo r  the a p p lica n t .

At th is  s ta g e , we think i t  is  desirab le to  con sider whether 

in  d ea lin g  with the garnishee order the learned S in g le  Judge was 

c o r r e c t  in  holding th at the a p p lica b le  law in Tanzania was ru le  62 

order 21. We agree with Mr. Tenga that in Tanzania, there i s  no 

express p ro v is ion  in  the C iv i l  Procedure Code fo r  e ith e r  the 

garnishee or  garnishee o rd e r . However, th is  fa c t  alone we think is  

not enough to  ju s t i fy  Mr. Tonga's contention  that the Court s.hould 

draw an in sp ira tio n  frttm In d ia  or England in dea ling  with the 

garnishee o rd e r . From our reading o f  the equivalent p rov is ion s  o f  

the Indian Code o f  C iv i l  Procedure and in p a r t icu la r , ru les  46 to  63 

order 21, i t  is  c le a r  that they are s im ila r ly  vrorded as the correspond

ing ru les  in the fcanzanian Code. I t  is  to be observed that these 

p ro v is io n s  deal with both movable and immovable property  in clud ing 

money decrees which can be s a t is f ie d  by use o f  garnishee o rd ers . 

T h ere fore , the mere absence o f  an express mention o f  garnishee or 

garnishee orders in  the C iv i l  Procedure Code o f  Tanzania is  no ground 

fo r  fa u lt in g  the S in g le  Judge in  re fu sin g  to  accept the in v ita t io n  by

• •  «/7
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the a p p lica n t 's  counsel to  draw an in sp ira tion  from In d ia  or  England.

For one th in g , and as ju st  s ta te d , the Indian Code does not a lso  have 

an express p rov is ion  fo r  a garnishee or f im is h e e  order#

T h erefore , we are in agreement with- the Single- Judge in  h is  

con clu sion  that the a p p licab le  law in Tanzania was ru le  62 order 21 

o f  the C iv i l  Procedure Code 1966. F ir s t ,  i t  is  common knowledge 

that the courts in Tahzania are not bound by d ecis ion s  o f  the courts 

in  .England or  In d ia . Of cou rse , there is  no gainsaying that the 

d e c is io n s  o f  the courts in  England and Inc.ia are o f  great persuasive 

a u th o r ity . Depending on the circum stancee o f  the case and the 

a p p lica b le  law in the country, i t  is  open for  the courts in Tanzania 

to  apply the p r in c ip le s  o f  law or  draw the in s p ir a t io n ' from d ecis ion s  

o f  the courts in  other ju r is d ic t io n s  including In d ia  or  England* In 

th is  case the learned s in g le  judge having d eclin ed  to  apply the law 

and p r a c t ic e  obtain ing in In d ia  or England In preferen ce  to  the law 

obta in in g  in  Tanzania, namely Order 21 Rule 62 in o b je c t io n  

p roceed in g s , cannot, in our view be fa u lted .

From the scheme o f  the C iv i l  Procedure Code 1966, i t  i s  

apparent to  us that once the in v e stig a tio n  o f  o b je c t io n  to  attachment 

proceedings in  terms o f  ru les  57 to  60 ore com pleted, ru le  62 Order 

21 comes in to  p la y . In th is  ca se , a f te r  the attachment o b je c to r  

proceedings was d isa llow ed  in the High Court (C hipeta, J .)  on 

2 1 .1 .200 2 , the learned s in g le  judge held, that the order was co n c lu s iv e , 

unless su b je c t  to the r e su lt  o f  a s u it ,  i f  i t  is  in s t itu te d . The 

learned  s in g le  judge took  the view that the use o f  the word ‘ 'con c lu s iv e1' 

in  ru le  62 means that there is  no r ig h t  o f  appeal against the order 

d isa llo w in g  the o b je c to r  attachment proceed in gs„ As subm itted by

. . . / 8
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Mr. M aira, we are in agreement .with the learned S in g le  Judge in  the 

in te rp re ta tio n  o f  ru le  62 order 21 which reaes:

62 ~ Where a claim  or  an' o b je c t io n  is  
p re ferred , the party against whom 
an order is  made may in stitu te  a 

■ '  •" su it  to  e s ta b lish  the r ig h t  wliich
.. ha claim s to the property  ip

dispute b u t, su b je c t  to  th'- re su lt  
o f  such s u i t . i f  any^ the i\ cr  
shalj, be co n c lu s iv e , (und .r lin in g  . 
supplied) «

Our reading o f  the ru le  ex tra cted  above* makes i t  abundantly * le a r  

that i f - n o  s u it  is  in s t itu te d  by the pajffcy against whom the order i s  

made under th is  r u le , and s u t jje c t  to„thfc re su lt  o f  the su it^ . the 

ord er is  con clu sive*  In ou r v i e i n .  tfce course o f  the s u i t  the jgajrty 

aga in st whom the order was mads .can. among e th ers , ch a ileog e  the. 

v a l id i t y  , o r  otherw ise _of gam.ish.es ^Jrdcr as i.~-L' as <3stablishing i t s  

r ig h t s .  The d ec is ion  from such c* s u it  w ou ld ,,we venture th ink ,

. be open to  appeal* On the ♦ thcr ’hand, i f  no c n  t  is  p referred^  l ik e

the. S in g le  Judge, we are o f  *the view that, the order rem ains. iatac-t
■ i . . .  i ■ ' ^

and con clu siv e*  That in  our Triage i s  the. .import; o f  r u l ^ ^  *rd er  2 i»

Mr. Maira, had. strenu ously  urged th^-t the word ^conclus.i_Ye;‘ 

lias the same meaning- as^;*fanali4»tv0n. tile -eth er hand, Mr. Tenga, 

v io le n t ly  a ssa ile d  th is  submossi?>nT’"A ccord in g  to Mr. Tenga, the
■

wording ••conclusive1' in ru le  62 order 21■does not preclude the r igh t 

o f  appeal against the o rd e r . We agree wxth Mr* Tonga's subm ission* 

that i f  the in ten tion  o f  tHe legislature*w as tha~ the order s h a ll  not 

be appea lab le , 'i t  should have been s ta ted  s o ,  However, it 'T s* to  he 

observed tha.t fo r  a proper ap p recia tion  o f  the law, ru le  62 order 21

» *  »/9 •
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has to  be read in it s  w h o lis t ic  co n te x t . In our view , ru le  62 is  

worded such th a t, upon a proper con stru ction , i t s  rendering has the 

same e f f e c t  as ru le 7 order XLII o f  the C iv i l  Procedure Code, 1966 

in  v;hich i t  is  expressly  s ta te d  that there is  no r ig h t  o f  appeal* 

In th is  ease* unlike ru le  7 Order X II I , ru le  62 provides an 

a lce rn a tiv e  o f  f i l in g  a s u it  which, su b ject  to the r e s u lt  o f  the 

s u i t ,  the order is  f in a l  and unappealable. S o , as held  by the 

lo o m e d  S in g le  Judge, i f  the op tion  e£ f i l in g  a s u it  i s  n ot-ta k en , 

the order is  co n c lu s iv e .

As shown e a r l ie r ,  the word “ conclusive*- was cen tra l, in  the 

submissions, by counsel fo r  both p a r t ie s .  While Mr. Maira s tron g ly  

contended that i t  means f in a l  and not appealable Mr. Tenga was
<

firm ly  o f  the view that i t  was not f in a l  and that i t  was open to 

ap p ea l. In the Indian eases o f  Phoman 3ing;h Versus A .J . V.'ells 

A I R ^ g i . R ^ o ^ J ^  Ba Ha Versus S .M<,R»M. Firm A .I .R .

193^< Rangoon 230 ava iled  to  u s , the Rangoon High Court in  In d ia  

had. occasion  to address the issue while ex erc is in g  i t s  r e v is io n a l 

ju r is d ic t io n .  Dealing with a s im ila r  s itu a t io n  based on an order 

made under Order 21 Rule 63 o f  the Indian Code o f  C iv i l  Procedure, 

the equ ivalen t o f  Order 21 Rule 62 in Tanzania^ b e fore  the 1976 

amendment in  In rlia, the CouH; s ta te d  in ter  a lia :

In  my op in ion  where the order in  question 
has, a f te r  proper in v e stig a tio n , been 
properly  passed under Order 21, Rules 
59 -  63, (th e equivalent Order 21 Rules 
57 -  62 in Tanzania) C iv i l  Procedure 
Code, th is  Court should n o t, even though 
the order be erroneous, in te r fe re  on 
re v is io n  s ince there is  a remedy, by s u i t ,  
(emphasis supplied )

./10
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—  Hence where an a p p lica tio n  under 
Order 21 Rule 58 is  dism issed ho 
proper remedy is  not a rev is ion
a p p lica tion  from order o f  d ism issal
but a s u it  under Order 21 Rule 63

From t h is ,  i t  is  evident^that even to tl'-e r e s t r ic te d  lim it  o f

r e v is io n ,  the Court does in terfere- with tl~‘ order made URdep Order 21

Eules 59 -  63 in In d ia , the equ iva len t o f  Cruder <L\ BuleS 57 6^ in

Tanzania a fte r  the in v e stig a tio n  is  cofr:>l ■.<_■£. In  the in stan t case , 

the in v e stig a tio n  was duly ca rr ie d  out cjic. art order d ie a llow in g  the 

a p p lica t io n  was passed- Consequently* the order made under Rule 62 

would not be in te r fe re d  with even on revi&_on s in ce  another remedy by 

way o f  a s u it  is  provided.*- This is  the vi^w that the learned S in g le  

Judge expressed with which we are r e s p e c t fa lly  in  agreement.

In Phoman S ingh, (supra) the Bangoon Court went fu rth er to  

address the in terp re ta tion  o f  the word ••conclusive5-. I t  was the view 

o f  the cou rt that the word ‘ ‘con c lu s iv e ’̂  has the some meaning os 

!if in a l- ' which a lso  means unappealable. So., i f  the cou rt was to 

draw an in sp ira tio n  from In d ia  as urgec. by Mr. Tenga, that would be 

o f  no a v a il  to him because the con clu sion  would be the same as that 

o f  the S in g le  Judge. That i s ,  the order m.ide under Rule 62 Order 21 

is  con clu siv e  su b ject  only to  the re su lt  o f  the s u it  i f  in s t itu te d .

In  f in e , we ore s a t is f ie d  that Rule 62 Order 21 o f  the C iv i l  

Procedure Code, 1966 is  the, law in  Tanzania regarding o b je c to r  

p roceed in g s . We agree with the learned Single Judge that as envisaged 

under s e c t io n  5 (1) o f  the A ppellate J u r isd ic t io n  A ct, 1979, Rule 62 

Order 21, provides otherwise with regard to  appeals to  th is  C ourt.

. . / 1 1  __
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I t  is  th erefore  apparent to us that even in In d ia , the 

p o s it io n  o f  the law u n t il the amendment was e f fe c te d  in  1976 was 

that the r ig h t  o f  appeal from the d ec is ion  o f  the court in  o b je c to r  

proceedings upon in v e stig a tio n  was c u r ta ile d . I t  was a f t e r  the 

amendment o f  Rules to  MxL in  197&» that the Indian Code o f  

C iv i l  Procedure expressly  provided  under ru le fo r  a r ig h t  o f  

appeal with regard to orders made against a garnishee d isp u tin g  

l i a b i l i t y  o r  does not pay forthw ith  in to  court* The p o s it io n  in  

Tanzania s t i l l  remains as i t  s to o d  in  In dia  p r io r  to  the 1976 

amendment. We are th ere fore  in  agreement with the learned s in g le  

judge th a t, in  term® o f  the p ro v is io n s  o f  ru le  62% the ap p lican t 

does not have a r ig h t  o f  ap p ea l. Having taken th is  view o f  the 

m atter, we do not think that i t  is  necessary to  d ea l with, the oth er 

a sp ect touching on the n o t ice  o f  appeal. This is  fo r  the obvious 

reason that i f  there was no r ig h t  o f  appeal as held  by the learned 

s in g le  judge, the n o t ice  o i  appeal f i l e d  was not proper and hence 

o f  no le g a l  e f f e c t .  In the circum stances, we think with resp ect*  

th a t the s t r ik in g  ou t o f  the n o t ic e  o f  appeal was con sequ en tia l to  

the view taken on the r ig h t  o f  appeal.

F in a lly , there is  the issue o f  cost  in which Mr. Tonga and 

Mr, Mbwambo were held  by the learned s in g le  judge p erson a lly  l ia b le ,  

j o in t ly  and s e v e ra lly  fo r  two cou n se l. Mr. Tenga's com plaint was 

based on two grounds. F ir s t ,  that i t  was not shown b efore  the 

learned  s in g le  judge that the costs  were properly  incurred or that 

n eg ligen ce  was a ttr ib u ted  to the cou n se l. Second, that the counsel 

were condemned to costs  p u n it iv e ly  without being given the 

opportun ity  o f  being heard. Mr. M aira, learned counsel fo r  the 

respondent apparently conceded that there was no bas is  shown fo r

. . . /1 2
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holding the advocates personally lia b le . From the ruling o f  the 

learned single judge, apart from the fact that the costs were asked 

for by counsel for both parties, the reasons are not apparent* We 

think, with respect, that had the learned single judge considered 

these factors, he would have come to a different conclusion with 

regard to the costs .

A ll in a l l  therefore, the application for reference is  

dismissed. I t  is however ordered that the order for costs charged 

personally against the advocates, Mr, Tenga and Mr. Hbwombo is  

quashed and set aside.

Costs are granted to the respondent.

DATED at DAR-ES-SALAAM this 20th day o f  March, 2Q03.
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