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RULING OF THE COURT

Date 29* September,& 18" November; 2015

RUTAKANGWA, J.A.:

FThe aim of these swo motu revision proceedings is to establish
whether there were irregularities, illegalities, improprieties and/jor errors
worth correction by this Court in order to avert a miscarriage of justice,
committed by the trial and executing High Court, Land Division in Land
Case No. 4 of 2010 of Moshi sub-registry. It's strictly essential background

is as follows:-



In the year 2005, M/S Benandys L|m|ted styled the 1% Respondent
in these proceedings, instituted a suit agamst Balozi Abubakar Ibrahim and
'.B|_b;:.Soph|a Ibrahim; ldentlﬁed hereafter as the 1% and 2" applicant
»'respec’cively The suit was initially- lnstttuted in: the ngh Court Land
}DMSion at Dar €s Salaamand assngned Case No 184 of 2005.
i__f'Subsequently, the suit was transferred for trial to the Moshn Htgh Court

reglstry, where it was reglstered as ClVlI Case No 4 of 2010

~ On 1% July, 2011, the High Court delivered i»ts judgment which was in
favour of the plaintiff/1® respondent. The applicants were aggrieved by
the decree against them. They: preferred an appeal to this Court by
lodging a notice of appeal. Simultaneously, they lodged an application for
leave to appeal under section 47(1) of the Land Disputes Courts Act, Cap
216 R.E.. 2002. And following the.lodging of the notice of appeal, the
applicants through Mr. Francis Stolla, learned advocate, applied under
Rule 11(2) of the Tanzania Court of Appeal Rules, 2009 (“the Rules”) for
stay of execution of the decree pending the hearing and determination of

the appeal ("the application for stay”).



. The 1% respondent chatllenged the com.petence,ot the application for
Stay on:'“.the ground that it was pred-i‘cated e.n an inValid notice of appeal.
‘The said- notice of appeal had cited "the in"itial Dar.es.'s’alaam' “Land Case
,_ No 184 of 2005” mstead of the: reglstratlon number the suit had acqurred
"_.after belng transferred to MOShI ie: “Land Case NO 4 of 2010 (CF Transfer
Frle from Dar es salaam Land Case No 184 of 2005)” ‘ The apphcatlon for .
”'-.stay‘ as' well as the notice of 'appeal.-were accordrngly..'struck. out on <27th

;~"N0vembe-r, 2013 and 19th December, 2013 respectively.

The applicants, still desirous of pursuing their intended appeal, went

.back to.the High Court, Moshi, to.commence the appellate process afresh.
They accordingly lodged Misc. Civil Application No. 3 of 2014 on 27%
January, 2014, seeking extension of time within which to lodge a fresh
- notice of appeal and apply for leave to -appeal. Following .these fresh
‘proceedings, the applicants sought to withdraw the prior application for
leave (Misc. Civil Application No. 31 of 2011) which for obvious reasons

had become unmaintainable. It is claimed by the applicants, but denied by

the 1% respondent, that “inexplicably” and unknown to the applicants,

"Misc. CGivil Application No. 3 of 2014 was marked as withdrawr?’ instead of

Misc. Civil Application No. 31 of 2011.



| it_l_is_ the applicants’ vcon,tent»ibn— that when they bécame aware ofthis
fact'thr:ough' the Moshi High Court District Regiégfér' th,ey,"bn-.4t“ December,
20'14, ﬁi'eq -Misc_.» Land Application No. 82 of 2014_-‘seeki_ng éfre'sh (‘)»rd.ers of
: -istay. of-"‘execution of vthe de'cr'ée.pending' vthe’hearin'g' '~ahd determiriation of
".‘»-.’an appllcatlon for extensmn of Ume Wlthm Wh{Ch to apply for reV|ew of the
'.';order markmg wnthdrawn Misc. Civil Appllcatlon No. 3 of 2014 on’ the‘
f-";same day, they filed MISC Land Appllcatlon No. 83 o.f-.t-'2.014, ',seekmg
ordvers ,exLendmg the time W|thm~whrch to apply-.for review, lodging a
.'notice of appeal and léave .to ép‘peal.» The fwo appIiCatfons were échedul'ed
for hearing before Munisi, J. on .28‘5h May, 2015.  On that day the
: applica’ﬁio-ns-weke struck out with costs on account of beihé ihconﬁbetént as

we shall elaborate later.

- Before the above mentioned proceedings were- struck out, the 1%
- respondent, desirous of enjoying the fruits of the decree in its favour,
lodged an application for execution of the decree, on 11" September, 2014
at Moshi. It sought for the attachment and sale of the judgment debtors’

landed properties situated in Dar es Salaam.

On 18" November, 2014, counsel for both sides appeared before the

Deputy Registrar. Counsel for the judgment debtors/applicants prayed for
4



stay 'e_’f"the execution proceedings. The prayer was not granted but the
decree-holder was ordered to present a valuation report‘ in- respect of the

p_ro_perties ,’sdught to be attached. -

On 16th February, 2015 the Deputy Regrstrar sent the decree to the
_HJgh Court Land DIVISIOH Dar €es Salaam for executlon under sectlon
3‘4(1 ) and.:-_Order XX1, rule 8 of the Civil Procedure;CQd‘_e.,_z._lC_a_'p.f_"?;_;’a R.E. 2002
(%he=C<.’P:C"-’.);~s»‘¢ The parties were sub‘sequently sumnﬂone_d_ ,.t‘o.:.appear before
the Deputy Registrar, Dar es Salaam, for necessary orders on 8™ »May,,

2015.

- On the .above mentionedvdate," Mr. Stolla appeared on ‘behalf of.the
judgment debtors, while Mrs. Crescensia Rwechungura appeared for. the
decree holder. Mr. Stolla applied for stay of the execution proceedings,
“as.there was a stay of execution a,dp/icaﬁ'on pending //7 'mé' _H/'gﬁ Court in
Moshi  Registry”.  The application was strongly resisted by Mrs.
Rwechungura. She successfully argued that since it was the High Court at
Moshi which had transferred the decree to Dar es Salaam for execution and
nad -not subsequently ordered otherwise, it would not be prundent to
accede to Mr. Stolla’s prayer. The learned Deputy Registrar, agreed with

her and ordered, presumably under 0.XX1, rule 15(4) of the C.P.C and
5



O.XLIII(-lf) (m)of the C.P.C. execution to-‘pro'ceed. Also, presﬂurnably under
rule 3 of the Court Brokers and Process Servers (Apporntments
»Remuneratlon and. D|sc1pl|ne) Rules, 1997, Ms. Rhlno AUCtIOﬂ Mart was
,_appomted to carry out. the execution process We have ‘used. the Word |
k. presumably dehberately It is: because lt |s not shown in the proceedmgs
’»as is reqwred (for appeal or revision purposes) under wh|ch legal

'prows;ons those orders were given..

On the same day, the Deputy Registrar issued a warrant of
attachment of the applicants’ landed properti'es situated at Msasani,

- Mikocheni and Regent Estate within Dar es salaam city.

On 22™ May, 2015, by his letter Ref. No. RAM JEM/LAND CASE
9/2015/1, the Court Broker informed the Registrar of his full compliance
with the instructions contained in the “Aétachment 0fd6’/‘5 “ Th.e' Deputy
Registrar,ordered the attac-hed houses to be sold. After an advertisement

in a NIPASHE newspaper, the sale took place on 4™ June, 2015,

The applicants believed that the trial High Court had frustrated their
earnest efforts to appeal against its judgment. They also convinced

themselves that the executing court had conducted execution proceedings
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with.'.".ryné_tér-'iail irfegularities and iIIegaIit.ies and was on the vergé of
auctioning their Iandéd properties as a result. - They aCcordinély, by their
!etter_,d_ated 1% June, 2015, to the Chief Justice, sought the intervention of
thiSf.-.CO_urt-: to ensure that justice was done, hence these 'r'ev‘.ision_
proceedings. The same are predicated on' s. 4(3) of the Appellate

Jurisdiction Act, Cap 141 ('the AJA.").

S It-_:js;"cdmmon knbwledge that the procedure in conducﬁng, revision
proceedi'ng's- in this Court are governed by Rule 65 of the Rules.
Nonetheless, it will not be labour lost to point out here that under Rule
65(6), in an application of this nature; the Court shall have discretion to
summon the parties and grant them a hearing. We did exercise this
discreti,or’w in favour of the parties and they addressed us at lengﬂ% by way
of written and  oral submissions. We genuinely appreciate their effofts as
théy gave the case a great deal of thought and attention. HoWever, we
cannot hope to do full justice to them by taking on board all that they
submitted on. This is simply because not everything they said is

immediately relevant in these proceedings.



We sald at the outset that we are being implored by the appllcants to
~call for and examine the record of proceedlngs in the trial and executlng
High ,Cou_rt"to';'satisfy’OUrse,lv'e__s as to_.-th'e Ycorrectness, legality, propriety,”
etc,, of the .',dec_i'.vSio_ns,._- .orders 'and/Or_-4tegulari1ty of the prooeedings sin;the :
| SUlt between ':th"eﬂ 'p‘a rtlesherem 2 “Asal rea dy i'nd»i"ca‘te:‘d";these | are' " ‘suo L/?j’o'tu
'rev15|on proceedmgs in- WhICh the part|es were glven a heanng. That
belng the case both Ioglc and estabhshed practlce dictate that anyone who
believed that-the ‘Court lacked the ‘necessary competence t§' entertain the
matter, -to raise object’ion‘ before it was» heard on merit. This was not done

at all.

On the contrart/,vcounsel for the 1% respondent, Mrs.‘ Crescencia
Rwechungura and Mr. Johnson Jamhuri, with whom Mr. Mohamedi Mkali,
learned advocate for the 2™ and 3™ respondents,a was in»agreement,
purported to challenge the Court's  competence in theirl writte
submissions in -reply to counsel for the applicants’ written _submissions. To
say the least, out of deference to the two learned advocates of long
standing, this was highly irregular. We hope it will never be repeated.
That said, since the submissions raised a point of law touching on the
Court’s jurisdiction, we are enjoined by law to determine it first before

proceeding further.



| It was counsel fo_"r'uthev iIStv'r_espond'en.t’s submission that ‘the powers

granted to this court by section 4(3)” of the AJ.A: "read together with
Rule 65(6)” of ._thé-?. ,Ruil.es,' "were. improperly exercised by this ‘court -in
'ini'tiati_n'g -'---féyl;éibﬁj_,no;ﬂ"_v5/20115_ based on vthé app/[CantS :-V-"'cémp/a/'ht'- letter to
‘the Chief 'Juétiée’{"-,;z;_l-h "elvabOra"ttian,; ‘they strongly contended that the iCdu'rt '
of-Appe'éI:' - -

“can only '/n/'ﬁate revision ‘suo motu’ when _Zhe .

applicant has no right of appeal, where the right

of appeal has been blocked or whethér, despite

the right of appeal there exist good and

sufficient reason to justify recourse.”

[Emphasis supplied].

They. continued to argue, without any e_lucidati'o_n on vyhat to them
constitutes “good and sufficient reason” or the ‘right "of appeal "being
blocked, that on th.e evidence available the applicants "still have a right to
appeal in the sense that the fact that the applicants” notice of appeal was
strike (sic) off by the court... and the applicants withdrawn (5)’6) their
application for extension of time to file notice of appeal and leave to appeal

out of time”,



~Cenvinced Of' the ?;infaliibility- of that argument, ‘they .confidently
- concluded thus:
"'7-/7056 C/rcumstances obwously have not b/ockea’

f."'.the app/lcants r/ght of appea/ to the coun“ of

- appeal(sic) nor pas the ]ua’/c/a/ system been. block.

: (sic) for the applicant to appeal. - The applicant

'.-have: 1ot -exhausted their right of appeal to the
- fullest and based on section 4(3) of the Appe//ate "

Jurisdiction Act supra (sic) the Court of Appeal haa"

no jurisdiction to initiate revision suo motu based

on the applicants complaint letter”.

.To buttress their position, they referred us to the decision of this
Court in the case of OLMESHUKI KISAMBU v. CHRISTOPHER
+NAINGOLA [2002] T.L.R 280. They concluded thelr submlssmn on this
~crucial objection, all the same, without telling us what we should do in the
event we upheld them. Counsel for the applicants did not seek leave to file
a reply submission on this point, as fhey did not find it useful to address
their minds to it in their oral submissions. Thi.sv unfortunate remiss,

however, does not relieve us of our duty to canvass it fully and answer it

either way.
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“We shall begin our dlscourse on thIS issue by revertlng to what the

Court held in the OLMESHUKI case (supra) It partly held that -

"The subsect/on /7a5 been conS/dered by this Couxf_
~on a number of occaS/ons and various. pr/nC/,o/esf' "
- ha vei been f_ormu/ated to gU/de, the exercise of -
discretion under the provision.  For. instance in
.Halais Pro-Chemie Industries Ltd v. Wella AG,~
~the Court reverted to and consolidated its earlier

pronouncernent n Mw.ékibete v. Editor of

Uhuru, Transport Equipment v. D.P. -

-Valumbhia, and said that the revisional powers
conferred by subsection (3) were not meant to be
used as an alternative to the courts appellate

Jurisdiction. Hence, the court will not proceed suo

moto (sic) in cases where the applicant has the
right of appeal, with or without leave, and has not-

exercised that right.  However, the court will
proceed under the subsection where there Is no
right of appeal; where the right of appeal has beeh
blocked by judicial process or where despite the
right of appeal there exists good and sufficient

reason to justify recourse to the subsection.”

11



It is true that section 4(3) oi: the A.J.A. 'ﬁfstrcame under scrutiny by
this Court in its decision in MOSES J.. MWAKIBETE V. THE EDITOR —
UHURU, ‘SHIRIKA LA MAGAZETI YA CHAMA AND NATIONAL

PRINTING CO. LTD [1995] TLR 134. The Court held:~

"Before proceeding to hear such an application on -
" mér.'/'ts,» ‘»tA/_;./'st»caZ//t must satisfy /t.ée/_f whether it is
“being properly moved to exercise ' its revisional
. ]Z/rist??d/bn. The revisional powers conferred by 55 -
3) Wefe nbt meant to be used as an alternative fo
- the appellate juristf/d/on of this court. In the
circumstances, this court, unless it is ad‘ing on
~its own motion, cannot properly be moved to
use its revisional powers in ss (3) in cases
where the gpplicant has the right of appeal with or
without leave and has not exercised that option.”

[Emphasis is ours].

That was on 22" March, 1995.

A few months later, that is on 24™ May, 1995, the Court, without

referring to the MWAKIBETE case (supra), similarly held as follows:-

"The appellate jurisdiction and the revisional
Jurisdiction of this court are, in most cases, mutually

- exclusive. If there is a right of appeal then that has

12



to be pursuéd éﬁd except. for suﬁ‘/'C/é;it"réason
-amounting to exceptional 'C/'rCUmSténée;s",” _itheré".
cannot be resort to the fév&*/ona/ jun's*cﬁct/on bf this
court. The fact that a person through Fis own foult”
has forfeited that r/ght Cannot in our view, - be an
E exceptlona/ C/rcumstance If a pa/ty does not: ha ve: :
an auz‘omat/c r/ght of appea/ then he can use the'
reV/S/ona/ Jur/sd/ct/on a/i‘er ‘he has sought /ea ve. but'
has been refused. Howe vel; the court ma Y, SUo -
- motu, embark on revision whether or not thie -
- right of appeal exists or whether or not it has
been exercised in the first instance.”:
TRANSPORT EQUIPMENT LTD V. DEVRAM P.
+VALAMBHIA [1995] T.L.R. 161 at pg 167. |

[Emphasis is ours].
Slightly a year later, the Court conclusively held thus in HALAIS

PRO —CHEMIE V. WELLA A.G. [1996] TLR 269 at page 272: |

"We think that MWAKIBETE'S case read together
- with the case of Transport Equipment Ltd are

authority for the following legal propositions

concerning the revisional jurisdiction of the Court

under ss (3) of s. 4 of the Appellate Jurisdiction

Act, 1979:

(1) The Court may, on its own motion and

at any time, invoke its revisional



’ Jurlsd/ct/on in respect of proceed/ngs in.
the High Court; o
), Except under exceptlona/ C/rcumstances a
. party to proceed/ngs in the H/gh Court”
cannot invoke the /‘6V/570/78/ jurlsa’/mon of -
o the Court: as an a/temat/ve to the appe//ate
S ]urlsdldlon of the COU/Z‘ JEE
'-‘(/'/'/): A pa/ty to. proceed/ngs in t/)e H/gh Coun‘ |
. may invoke the revisional ]ur/sa’/ctlon of the
. Court in matters which are not éppea/ab_/éz=
_ with or without leave;
(V) A party to proceéd/'ngs in the High Court
‘ may invoke the revisional Jurisdiction of the -
Court where the appellate process has
been blocked by judicial process.”

. [Emphasis is ours.]

It is clear from all these cases that this Court can exercise its revisional
- jurisdiction suo motu, at any time Wh’ether or not a right of appeal exists.
Further, we discerned that in none of these three cases did the CQurt hold
that it "will not proceed suo motu in cases where the applicant has a right

of appeal ... and has not exercised that right.”
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/‘T'h'v'e_ propositions propounded . in the above cases have been
consastentlyfollowed and‘ épplied by this Court V\}/Vi‘thout‘ar'\y detr.a:c:tiOn,‘ Savé
fcj>rfv the -‘sQl‘e: convenient deviation in -_th,e’ OLMESHUKI cé\sej (str_,a); to
' date.,'_'vlﬁde‘ed, they have crystallized into salutary prinéiples, Qf- law guiding’
thecourt in its exercise of swo motu réy‘isional'i jurisdiction. We have
foundthls to b:é._ivn' aCéord- wifh the _rﬁan‘if_eSt Tihtehtvior_\.vo”f -'»Par'l'i’xé_ment in
.decidi'ﬁ'gj to .veSt‘thisﬁ(v.:ourtv: w‘i't.h_subek\'/i;sdry poWérs oVéf the H‘igh"'Court
thfoﬂngmhe‘.Appel'late Jurisdiction” (Amendment) Act, 1993 (No. 11.7) |
ehéb!‘fﬁg - it to, inter alia, sub motu ‘Vns,bect and bérrect éfrofs 0/7'./ the
decisions . of the H/§7/7 Court which aré not subject of appeal” (see the Bill-
of this Act for Objects and Reasons, as wéll as the Court’s recent deci'Sibn
in ATTORNEY GENERAL & TWO OTHERS V, OPULENT LTD ., Civil
Revision No. 1 of 2015) (unreported). Had Parliament a contrary intention
it could have stated so explicitly.

vIn the light of the above discussion, we find no grain of merit in the
objection to .the Court’s competence to entertain and determine these
revision proceedings.

Even if we had been of the view that the Court would not proceed
suo motu where an applicant /complainant has a right of appeal which has

not been exercised, we would have found ourselves, in this case, vested

15



with the necessary competence under the second proposrtlon that is,

Where the right of appeal has been blocked by judicial process.

We find ourselves here compelled to glve the words "process” and
"b/oc/(”thelr ord|nary meanlngs as comprehended by an ordlnary person |
- 'In the Concrse Oxford Engllsh chtlonary, 1th Edlthn at page 1144 the

~word process “is def’ ned to mean inter a//a

“g series of actions or steps towards achieving a

particular end”.

And the word "block”is defined at page 146 as: "to /mpede or prevent (an

action, movemernt)’.

One of the meanings given to the word ‘'process” by the Chambers

Dictionary, 1994 ed. at page 1366 is:

‘a series of actions or events,”
There is no gainsaying here that the applicants exhibited their
intention to challenge the High Court’s decision on appeal by lodging a
notice of appeal. They had also applied for leave to appeal. As already

shown in this ruling, the notice of appeal was struck out on 19" December,

16



2".01:3."»Un'deterred, the,appl_ic;nts started the appellate proéesé a'fresh‘, the ~
énd' rés}ijff:.l;iﬁ"'?fheir 'cbntér‘ﬁﬁlativon being to have thé judgment- against them
oyertur’ned_ by th'is Court on appeal.:, They lodged Misc. Civil Applica‘tioh No.
3 ,c)ff"2}014.'_seeking orders of extension of time with‘inl_.-;\i/yhi'cﬁ ‘- to lodge 'a
n"'btice. ofa ppeal an'd ‘a pvply‘ for leave tb -appaal-_f 1 .T.hi_'S'v'Wvéls' én .27?“-_".;lahUa’rY,

2014 _,_'.fo this 'da'te the earlier _applicat_ion for leave was st|II pending.

| ..We:phave,' when giving the- background of these proceedings,
recounted ’i-n. detail what happened thereafter. For the . applicants, it
appears all-would have been well for them but for the Arejection of their
- application for extension of time to apply for review of the ruling or order
marking withdrawn Misc. Civil Application No. 3 of 2014. It was their
contention, which is disputed by the 1* respondent, that the learned High
Court judge erroneously.’recorded’the. proceedings in a wrong court record.
As a .-,res‘ult, they are contending, instead of withdrawing the earlier
redundant application for leave to appeal i.e. Misc. Civil Application No. 31
of 2011, “he withdrew the application for extension of time within which to
file a notice of appeal”.  To them that was a fatal error, which virtually
‘sealed their fate unless the withdrawal order was vacated. The

respondents think otherwise.
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The - applicants’ apparent plight cannot be fully appreciated if one
.'doesfnot' underStan'd"-what happened-in the H'igh'Co'.urt' on 28th May, 2015,
; when MISC Land Apphcat|on No 83 of 2014 ‘was called on for heanng “The.

"_-Iearned Judge raxsed suo motu the ISSUE of |ts competence We shall.’. :

B -:,V.ltake the Inberty of reproducmg what transplred thereafter It “was. 'a-s

| follows -

"Date: 28/5/2015

Coram: Hon. A.A. Munisi, Judge

I Applicant:

2" Applicant

For Applicant: Mr. Stolla

Respondent:

For Respondent} Rwechungura assisted by Johnson
c.c.-Rehema |
Court: The order intended to be reviewed has not

been annexed to the application. o
Stolla: Madam Judge our view fs that we do hot |
need to attach such order at this stage the same
will be annexed in an application for review if an
extension of time is granted. |

Jamhuri: Madam Judge, it is our view that
annexing the order is essential. Our reasons are
that the Court has to ascertain the existence of
such orders and when it was issued.

That is all.
18



Ordér':'v RU//hg in 3 ',hodrs
| Sgd A.A. MUNIST
JUDGE
| 28/5/2015. “

. The ruling was. ih_c_ieed,_ delivered on the same-day. It was a short |
L rlljlvir‘ig;- “The learned judge fell for Mr.- Jamhuri- hook, _Ivi_ne'and-_'sink_c_e_r.-v She

accordingly reasoned as follows:- -

"Having given due consideration to the argument.si» :

by both counsel I have no flicker no (sic) of doubt
that the annexing of the order intended to be
reviewed s critical, mere asseirtions in an
affidavit will not suffice where the order in
question is available and the applicant /735 not
expressed any difficulty in obtaining it. The bou/z‘
of Appeal in the case of Citibank Tanzania
Limited versus Tanzania Telecommunications
Company Ltd and Five Others, Civil Application
No. 112 of 2003 aa’jddicating on an application
for revision, insisted on the importance of
annexing in application the  decisions
intended to be revised. In that regards
reviews will fall in that category. I do not see
the reason why the said order was not annexed, as

in my considered view it supports the averments in

19



the affidavit that indeéd such an order was issued
-on the said dates.  For thé abové stated reasons the
-app//cat/on /s /ncompetent on account of /ack/ng
proper documents and it /5 struck out with costs
CAA Mun/5/
Judge |
28/5/2015 “

[Empha5|s |s ours]

- It was the submission of counsel for the applicants before. us, that in
striking .out Misc. Civil Application No. 83 of 2014, the Court "fettered its
Jurisdiction”, - In an apparent elucidation of this, counsel arguéd that:-

"the facts of the application were sufficient to
empower the court to act suo moto (sic) in
rectifying the error of entering orders into a wrong
file. That did not happen here. This was a good

- case where the court ought to have acted suo
moto (sic) to correct that error upon being aware
of the circumstances rather striking the application

(sic) seeking to rectify the court records”,
That was their full argument on this critical issue.

For the 1% respondent, its counsel presented a counter argument to

the effect that the Court had under s. 14 (1) of the Law of Limitation Act,
20



- Cap 88 ‘R».E‘. 2002, discretidﬁ to grant éxte’h'sion- of time. In the premise,

they continued:-

extenS/on of t/me was based on the order Wh/ch !
marked no 3/2014 W/thdrawn as Correct/y he/d by
7_: Mun/S/ J the app//catlon Was reqU/fed to be |
stupported ‘by the o_rder /ntend__ed to be rewewed '
a//OW/hg the court to ascertain i there were any

- errors which require ratification (sic) by the court’.

We must respectfully c_ohfess more in sorrow,th_'a_n,,in fear that we
have found the two submissions unconvincing although counsel for the

respondent_had directed their minds to the pertinent issue.

The issue before us 'arising from the applicants’ complaint is not
whether the learned High Court judge had wrongly entered the with,drawal
order in “a wrong file”. That would have been decided or will be decided
by the High Court in the substantive application for review. Rather, the
issue here is whether the learned High Court judge refused to exercise her
jurisdiction to determine the matter before her on the basis of the ground
raised suo motu by her. While counsel for the respondents have

attempted to supply a negative answer as alluded to above, we have, with
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due respe’ct,fffbu’nd their .reasoningjunconyincing in law.  We shall

elaborate.

Eirst'.- _t;f all, vx_(ev '_Fi)avefound the._e-leafned, jud.'ge’s holding that ")776(6
assertions i an aﬁ‘idé?_)’t will fgag-sa./ﬁ‘/fc‘e Whé/%e the order in qd’est/'on is
_.‘;;?Allfvai'/ab/e, “ a dangerous precedent. - This Vi_“s:'_‘l,__be"ciéu_'se | m l-aIV\I/,_}’V_ é‘fﬁdaVits,_
_»co,n_Atain statements-of fact made uh.d'e“r_:afﬁrm_ait’i’Oh .:or bath, _‘ They a'_lre:(.)n
the.. safne "pi,a'ne'«.fés. affirmed. .or::sworn evidence subject to 'r'~be‘in'g
. cdntra.di.cted eifher. by"Way df'a{c'oun'ter_ —affidavit or afﬁd‘avit. in reply
and/or through cross exaﬁﬂination_ of the affiant. In this pérticuiér case,
_the averment that the relevant application had been ﬁarkéd withdrawn by
the High Court was admitted even by Mr. Jamhuri Jo‘—hnson in his counter-
af:ﬁdavit sworn on 10" May, 2015. In paragraph 7, he partly deponed as
follows:-

“.. I deny the averments in paragraph 7 of thc
affidavit which purports to show that the application
was erroneously withdrawn, the deponent s put to
strict proof of the alleged facts taking intb
account that the withdrawal was made out of
the advocate’s own free will.” [Emphasis is

ours].
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The above admission by'Mr;vj_léhhvs‘on,On’ oath, robbed his argument

from the bar that "the Court has :z"b.'vasce/"fa/"n thé ."e,»\//'sz“enbe of 5UC/7 orders
-~ and when it was madé,’j .iof,its validity leave -aion_e‘r its cogency. We are
."incréésingl;/; convinced thathad ‘t_h:e‘»l‘ear»nféd_ judge perused i | Mr johnson's
affidavit, she would not | havebeenreadlly tempted to raise ‘the issue of
féémlpeten‘cy;s"uo motu, 'an"d :bfesuma’bly'.we would not "have _béeh where we
| afe‘tb'day. |
~Secandly, we have found the grand reason relied on by the learned
»':judge’ in holding the applicatibn’ incompetent compl»etell.y unfénable in Iéw.

The case of CITIBANK TANZANIA LTD (supra) she cited as authority for

- her decision is clea'rly distinguishable. As she correctly pointed out, the

proceeding in that case was an application for revision. That decision is
only authority for the settled principle of law that when a party formally
“moves the Court under s. 4(3) of the A.J.A,, he_/she must attach not only a
copy of the decision sought to be revised, but also a copy of the extracted
impugned decree or order. That principle has never been extended to
applications for extension of time to appeal or reviews as Mr. Stolla

correctly argued. The reason is simple and not far to find.
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Tt is trite law, first propounded in SHANTIT V. HINDOCHE &
OTHERS [1':#973], E.A. 207, that in :apblllicét’i-ons for extensioh of time, the
more ,persuasive reason an appIiCant ‘can’ show ié‘-that_-.the delay has not
“been cau,»sed or contributed by dilatory. ‘conduc:.t' "o_n.-his part. "Thét‘er_st'while

’ East' Afri_c'a"n[COu_'rt of "'Ab'péa_'l w'én't dh",tb’:ﬁdld' that:-

“... there may be other reasons and these are all |
matters.of degree. He does not necessar//y have_ Zfo R
show that his appeal has a reasonable prospect of

success or even that he has an arguable case’

See also PROPERTY & REVISIONARY INVESTMENT _CORPORATION
LTD'V..TEMPER .& ANOTHER [1978] 2 ALL E.R. 433, PRINlCIPAL
SECRETARY, MINISTRY OF DEFENéE v. D.P. VALAMBIA [1‘992]
T.L.R 387, JOSEPHINA KALALU v.- ISAAC M.AMALLYA., CITIBANK
(TANZANIA) LTD v. T.T.C.L. & OTHERS, CIVIL APPLICAITON NO. 97

OF 2003, Civil Reference No. 1 of 2010, (both unreported), etc.

It is obvious to us that the fact'that an applicant does not "Aave to
show that his appeal has a reasonable prospect of success or even an

arguable case, “reinforces the position that attaching a copy of the decision



i br-.Qrder intended to be a subject of review in the event an 4extension order
‘ 'i"s'-'gra,hte/d, to an application of -this kind, |s not a -lég’al‘reqﬁirement at all at
| tha’t"s'»cage_.' It goes without saying, therefore, that the learned High Court

judge m"-isdirécted herself in law when she strUck-;,}o"ut the applicants’
_I-_apjp»li‘ce‘it_ion for e_X't'enS:i(;jn: _cif -tim'é £o, apply for . 'rfGVi'efvy;, - As that ::dééiSién is
- efroneous in faw é‘nduc'au;_'sed a gfave';injusti_c'é':to _tHe 'ap»pli.cants-, it cannot.
-r--'jb‘é‘-'lef't'.intaCt.‘- "Itvbioc'_k'e»d the applicants’ nght of ébpeaj. .Asa brecedént it
:'mavy"!ead ‘rany astray and. Occasioa*fUrther.ihjusﬁces in-subsequent similar
‘proceedings.” These are the types of glaring and dangerous.e.lrr.ors which
‘were intended to be corrected immedfately 'by this Court through the
exercise of its revisional jurisdiction on-its own motion under s. 4(3) of the

A.J.A., as soon as they are detected.

.-In wview.of the above, we find.ourselves constrained to invoke our
‘revisional powers under s. 4(3) of the A.J.A., to quash and set aside the
High - Court ruﬁng in Misc. Civil Application No. 83 of 2014. The said
application. is accordingly restored. We direct the High Court, Land
Division, Moshi, to promptly hear and determine the application on merit

but by another judge of competent jurisdiction. Thereafter, regardless of
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the'»OUtoome, the applicants will be free to continue with their appellate
processes.

As we have already shown in this ruling, after Misc. C|V|l Apphcat|on
No 83 of 2014 had been thrown out the ngh Court |mmed|ately called for '
heanng MISC C|V|! Appl|c:at|on No 82 of 2014 In that apphcat|on the'

appllcants were seeklng an |nter|m order of stay of executlon of the decree,

pendmg the hearing and determ|nat|on. of:

- (a) - Misc. Civil Application No. 3 of 2014, and -

(b) An intended appeal to this Court.

The application was based on Order XXXIX, rule 5 (1) and':(4) of the

C.p.C.

.- Again, before proceeding to the merits of the application, the learned
trial judge raised suvo motu the issue of whether the court:
“Had jurisdiction to entertain the matter considering
that the order sought to be stayed related to a

agecree issued by the High Court which is intended
to be challenged before the Court of Appeal.”

Mr. Stolla thought the High Court had jurisdiction because:

26



,-'-."f,f .there-/'s no notice of appeal lodged, the Court of

" Appeal cannot assume Jurisdiction.” -
He went further to assert that 0.XXXIX, ‘_‘ru/e (5) R 5 (4) (sic) since there is
no .- Notice -of Appeal empowers the High Coun‘l_ to _g':an: a stay or

execution.”

e The response by Mrs. Rwechungura was short and focused. She
submitted. that the application was misconceived as Order XXXIX, rule 5 (1)
—-and- (4) relate to stay of execution of orders issued by courts or- tribunals

subordinate to the- High Court.

In-disposing of the application the learned High Court judge, apart
from saying that "Mrs. Rwechungura agreed that I have .no jurisdiction, ”
did not consider the reasons advanced by Mrs. Rwechungura. She held
that she had no jurisdiction to grant the order so_ughf betausé béfbre her,
there was “no pending application for extension of time to file a notice of

appeal or an application for leave to appeal.” She went on thus:

“...therefore as a matter of fact there s nothing
pending before this registry to give the court the
requisite  jurisdiction to entertain this application
taking account of the fact that Application No. 83
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“of 2014 has been struck out. Iam persuaded that
“the requisite jurisdiction lies only with the Court of

appea/ 7

She accordmgly struck it out wuth costs

* The order striking out the -application is of one of those which irked =~ -

»_'_'and still-irks the. apphcants We think. thls part|cular issue should not detam_
;A-us u»nvnecessarlly That appllcatlon was patently mcompetent basmg on the
-§gr0und_5’correetly artlculated by Mrsﬂ.-.Rwechungura and. not for the reasons
advanced by the _learhed judge. The High Court_ having .been'werngly_
: mbved, the application was incompetent and she ought to have struck it
> out on ‘that basis only. We accordingly invoke our revisional ‘powers to
“revise and set aside those incompetent proceedings and ruling. We make
no order as to- costs as the issue was raised by the court on its own

motion, though wrongly deeided.

Having disposed of the crucial issue relating to the appellate process
in the High Court at Moshi, it behoves us now to canvass the germane

complaints touching on the processes of executing the decree.
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After going through the letter of complaint and the submissibns
of - counsel for bpth'i'siides; ‘we have distilled therefrom, two key issues,

which were well captured by counsel for the respondents. These are:

.'-(a); Whether it was proper for the Deputy Reglstrar ngh Court Land
'Drvxsron Dar es Salaam to refuse to stay executlon of the decree
pendlng the determlnatlon of MISC Civil Appllcatlon No. 82 of 2014

. atthe High Court Land_ Division, MOShI.

- (b) Whether it was proper and lawful for the applicants’ property on

Plot-No; 62 Msasani area to be sold in satisfaction of the decree.

As the two complaints are patently interrelated, we shall discuss them
together, after adequately addressing ourselves on the law governing

execution of court decrees.

Let us begin our discourse with these unavoidable observations.
Execution of court decrees and orders is an inherent component of the
administration -of civil justice. It is, indeed, the culmination of the entire
process and cannot escape public scrutiny and comment, leave alone

judicial interventions where the interests of justice so demand.
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As was aptly observed by Lord Denmng, MR |n Re OVERSEAS

'AVIATION ENGINEERING (GB) LTD [1962] 3 All E. R.12 at page 16:

"Execut/on means, quite S/mp/y, the process for_-
_enforcmg or g/wng effect to the ]udgment of t/7ei"fj_
i‘f__',hcoun‘ ana’ /t is. comp/eted When ‘the. ]udgment .
Cred/tor gets the money or 0t/7er th/ng awarded to

h/m by the jua’gment “

Execution of decrees, thérefo_re,'-is a judicial function and dught to be
carried out tran'spa'rently-, efficiently and judiciouély; " That beihg‘vthe case;
- a high degree of discipline and care-is expected from all concerned court
officers in carrying -out this duty. Non compliance with the mandato‘ry legal
provisions relating to execution of decrees | occasioning material

irregularities may lead to vitiations of the entire processes, the same way

such-irregutarities fead to nullification of trials of suits: see, for ins.tance,
MS SYKES INSURANCE CONSULTANTS CO. LTD V MS SAM

CONSTRUCTION CO. LTD, Civil Revision No. 8 of 2010 (unreported).

In our search for the relevant law(s), we have found the most

convenient starting pbint to be Rule 9 of O.XX1 of the C.P.C. This rule

reads as follows:-
30



9 When the ho/der of a decree desires to execute
/t he sha// app/y to the court which passed the
decree or to the offi qcer  (if any) appointed on his
behalf, or if the decree has been sent under the
»pr0v15/0n5 here/nbefore contained to another court

. then to such courz‘ or to the proper oﬁ’ Cer thereof @

- The abO\re provision: notwithstanding, it is trite law that a decree-

"+ . holder need not invoke the assistance of the court to saﬁsfy’ the decree in

his favour if he can manage to do so peaceably: Sée, SHELL AND B.P.
f;-\NZANIA<LIMIfED'V. UNIVERSITY OF DAR ES SALAAM [2002]
- T.L.R. 225.at pages 232-3. However.v, where a decree —holder opts to seek
the court’s assistance, then the law must be strictly complied with, by all in

" the entire process.

Under section 33 of the C.P.C., a decree may be executed either by
the court which passed it or by the court to which it is sent for execution.
The latter court, we have to point out.here, shall have the same powers in
executing the decree as the one which had passed it: See, section 36 of

the C.P.C.
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Thrs execut|on process beqms with a formal or written appllcatlon as
provrded for in O. XXI r 10(2).: The application for attachment of
property, depending on the nature.of-the_ property, must comply with the

-.require‘ments of the :r_'ulesv_l'l and 12.

Upon admlssron of the apphcat|on the court to wh|ch the appllcatron :
"ls made shall under OXX1 rule--15__.(4_),”_ 'order executlon of the

decree .accordlng the n-ature of the application”.

We want to .reiterate here: with added emphasis what the Court
- unequivocally stated in the case of MS. SYKES INSURANCE (supra). It
~ said: |
“..sub-rule (4) casts a mandatory duty on the court
to make a specific order for the execution of the
decree in the mode applied for. In our considered
view, [t is this formal order which forms the legal
basis for the issuance of, say, a garnishee order,

warrant of attachment of movable property,

prohibitory order, etc, under rule 22"

After this order, the court then proceeds "“fo issue its process for the

execution of the decree” under rule 22.
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is a mandatory requnrement under 0O.XX1, rule 22 (2) and (3) that
Vevery such process shall bear the date of the day on WhICh it was lssued
shall be 5|gned by ~the Judge maglstrate or such de5|gnated ocher as well
as belng sealed wnth the courts seal and shaII speCIfy the day on or before |
.WhICh lt shall be .executed A warrant not executed untll beyond the day _
speaf ed thereon becomes |nval|d unless.e,\tended by the issuing court
prior. to the expary perlod In terms- of Rule 4 of the Court Brokers and -
Process Servers (Appointment, Remu_neration and Di’scipl'ine) Rules, 1997.
("the.Couxt Brokers Ru/e.s”), the executing officer shall g'iye the juvdgment
debt_or a notice of fourteen (14) days either to settle 't'he decretal amount
or otherwise comply with the decree. |
The C.P.C. makes a clear distinction in the modes of attachment
and subsequent sales to be employed in execution of money decrees in
respect of movable and immovable properties. Attachment of movable
properties, other than agricultural produce, in the possession of the
judgment debtor, is effected by actual seizure of the property and the
attaching officer shall keep it in his own custody (0.XX1, 42). On the other
hand, attachment of immovable properties, is governed by rule 53 of

0.XX1.
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Ruie 53 reads as follows L

:' "53 (I ) Where the prope/fy is immovable, the
attachment  shall -be made by an order
proh/bltmg the ]udgment debtor from

transferrlng or charg/ng the property in any
. wa Y. and a// persons from tak/ng any benefit from |

such transfer or charge

(2) The order shall be proclaimed at some b/ace on
oF adjacent to such property by such means as are
used locally to make public pronounceménts and a
copy of thé order shall be fixed on a
- conspicuous part of the property. and then

upon a conspicuous part of the coﬁrfého'u;se. ”

[Emphasis is ours].

The prohibitory order envisaged under the above provision shall be
substantially in the Form No. 24, Appendix E to the Indian Code of Civil
Procedure, 1908, which is part-of our C.P. C., by virtue of the provisions of
s. 101 (1) thereof: See, SHELL AND B.P. TANZANIA LTD (supra),
UNIAFRICO LTD & TWO OTHERS V. EXIM BANK (T) LTD, (CAT) Civil
Appeal No. 30 of 2006 and MANTRAC TANZANIA LTD V. RAYMOND

COSTA, Civil Appeal No. 74 of 2014 {both unreported).
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. After a successful a‘tt‘ach'ment:;and where._ no ob_jeCtion proceedings
are preferred or if preferred they are disallowed, the eXecuting court may
':proceed upon application.by the-decree-h‘olde‘r (r. 65 -(3),.to order

the sale of the property under rule 63 Where the court deC|des to seII such :

: property, it must make a formal order in the court record Where the sale | f.

..|s ordered is to be by pubhc auctlon the executlng cowt shall cause a
.4_._:___pr0c/amat/0n of the /ntended sale to be 'made in the /anguage of the court”
after a proper notice to the dec_reve -holder and judgment debtor stating the
time and place of sale (rule 65). Rule 65 is identical WI‘th'Rule 66 of the

Indian Code of Civil Procedure, 1909. (“the Indian Code™).

Commenting‘on rule 66 of the Indian Code, M’ULLA, in his treatise
entitled MULLA ON THE CODE OF CIVIL PROCEDURE ACT V OF 1909

at page 1826 of Vol. II 15 edition, says that:

"It has been held that when a sale is held W/thout
any  publication of the proclamation, as
distinguished from defective proclamation its void.
Where apart from publication in local newspaper
the mandatory provisions of r. 54 (2) have not been
followed, the omission does not merely amount to a

material irregularity as contemplated by r. 90. Such
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an omission amounts to a clear violation of
mandatory pro Visibhs and renders the sale as
being without proclamation and therefore
- void. -

[Emphasis is ours.]__

SARKAR In hIS CODE OF CIVIL PROCEDURE 11th edltlon (2007), at

page 1768 is of the same V|ew He says |

"b4nv édct/on sé/e' he/d in 'eXeCUt./'on of a decree .
without fulfilling the requirements of the mandatory
provisions contained in 0.21 Rules 64,66 will make
the sale void ab initio [Dilip Kumar Singh @ Dilip
Kr. Sinha v. Mostt. Sakuntala Devi 2003(51)
(2) BLIR 978....

R. 66(1) is mandatory and it cannot be walived.
Total absence of proclamation of sale is not an
irregularity but makes the sale void [Jayarama v.

- Vridhagiri, 44 m 35: A 1921 m 583... Vijaykumar
Ramrang Chaudhar v. D.K. Soonawalla, A 2005
Bom 174 (179)... Issuance of sale proclamation is
mandatory. Sale held without compiying with such
mandatory provision would be a nullity and void ab
initio [Madappa v. Lingappa A 1989 Kant 60].”
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‘Elaborating on r. 90 of the Indian Code which has it equivalence in
rule 88 of our C.P.C., MULLA (supra) thus states at page 1889:-

"6. When the proclamation is not in a‘ecordance
with rule 54 as required by 'Sub~ru/e~ (1) it is a
mater/a/ /rregu/ar/ty W/th/n ru/e 90 but when there'- ‘
- /5. a tota/ absence of proc/amatlon t/7e sa/e isa
nullity. It has been held  that 'where the
reqwremenz:s as to pub//catlon laid down in r. 54(2) -
have  been altogether /gnorea} there is no
publication at all and such non-compliance is _nof o
.merely a material irregularity. Failure to affix the |
proclamation on any of the 'iteniS of
properties proclaimed for sale constitutes
absence of publication amounting to
illegality.”

[Emphasis /"5 ours].

Rule 67 of the Indian Code is identical with rule 66 of our C.P.C. which

provides thus:-

"66- (1) Every proclamation shall be made and
published, as may be in the manner prescribed by
rule 53, subrule (2).

(2) Where the court so directs, such proclamation

shall also be published in the Gazette or in a local
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newspaper, or in both, and the costs of.such
publication shall be:deemed to be costs of the sale.

13) where propeﬂ?ﬁwded into lots for the

purpose of be/ng sold separate/y, it shall not be

necessary to ma/(e a separate proc/amatlon for each
e /ot un/ess proper not/ce of the sa/e cannot /n the

: 0,0//7/0/7 of the coun‘ otherW/se be g/ven “

'Equally-wbrth our con's‘i,derat_i'on»,i_n this ruling is rule 67 on the times

of sale. "It is provided as follows in this rule.

Y67, Save in the case of property of the kind
. described in the proviso to rule 449, no sale
- hereunder shall, without the consent in

writing of the judgment debtor, take place
until after the expiration of at least thirty
days in the case of immovable property, and
of at least fifteen days in the case of movable
property, calculated from the date on which the
copy of the proclamation has been affixed on the
court-house of the judge or magistrate ordering the
sale”.

[Emphasis is ours].

Commenting on Rule 68 of the C.P.C. which is identical with Rule 68 of the

C.P.C., save for the number of days, MULLA (supra) at page 1835, says:
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Mf a sale is he/d before the exp/ratlon of the period -
-prescr/bed by this rule, it-is not: v0/0’ but the case is-
one of material /rregu/ar/ty within the mean/ng of s.
‘90 and the sale will be set aside if the court s
satlsf ed that substantial /ﬂ]UI’V has resu/ted fromi

| the /rregu/ar/t/es

Having, we believe, adequately-covered the law governing execution
of ‘decrees essential for -resolvihg the; pertinent issues before- us, it is apt

“now to'apply it to the undisputed facts in these proceedings.:

We have no flicker of doubt in our minds fhat the juagménf éréditor/
the 1% respondent, had formélly applied for execution of the decree to the
High Court which passed the decree in terms of O.XXl r. 9. The decree, as
we have already shown, was subsequently transferred to the High Court,
- Land. Division, Dar es Salaam, for execution. The order of transfer made
under 0.XX1 rr 5 and 8 of the C.P.C. was made in the absence of the

parties.

We have already shown that on 16" February, 2015, Mr. Stolla’s
apptication for stay of the execution proceedings was reiected by the

Deputy Registrar.
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In rejecting Mr. ”Stolla"s‘applice_tion, the Deputy RégiStrar had

“reasoned thus:-

"'On'ce ag‘em I reiterate the earlier position of this
court that anyth/ng to stop the atfempt to execute i
--v‘the transferred decree - for execut/on from Moshi
""(the sending  court) Wh/ch reqU/red thls court to -
_execute the order must come- from e/ther the =
ST sending court or the supreme courz‘ of ...the.__/end.._,
(Court of Appeal). The mere'e//egaﬁon that there:/'s_
| -a pending ap,b//cetion to stay execut/on. before the
H/gh Court Moshi cannot suffice in the absence of
the order to Stay. As such, I /7ereby order the
- execution to proceed and in this regard, Rhino
Auction Mart as C/broker is hereby appointed to
undertake the exercise of the execution process.
The warrant of attachment be issued to that effect.

It /s so ordered”.

We think that the learned Deputy Registrar got it wrong. In our respectful
opinion, the executing court had the power to entertain the application and

grant it or reject it but not on the basis stated by the Deputy Registrar.

The power of the executing court to stay execution is granted by
0.XX1, r. 24(1) of the C.P.C which stipulates as follows:-

40



“24,-(1) The Court to which a decree has been sent

»

for execution shall, upon sufficient cause being
shown stay the execution oF such decree for a
reasonable time, to enable the judgment debtor to
apply to the court by which the decree was passed
or to any court having appellate jurisdiction in
respect of the decree or the execution thereof, for
an order to stay execution or for any other order
relating to the decree or execution which might
have been maade by such court of ffrst instance or
appellate court if execution had been issued
thereby, or Iif application for execution had been

made thereto”

That being the case, it is our considered opinion that the executing
court erred in law fo refuse to determine the applicants’ application on
merit;, in as much as there was already a pending application for stay of
execution in the court which had passed the decree. We accordingly find
merit in the applicants’ listed first grievance. This finding, which in our
opinion is not determinative of the controversy, of necessity leads us to the
second critical issue.  This is whether it was proper and lawful for the
applicants’ property on Plot No. 62 Msasani area to be sold in satisfaction
of the decree.
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. A conclusive answer to the second issue will primarily depend on
whether or not the entire execution process was carried out in accordance

with:_the Vr_nand.,,atO_'ry requirements of the law. It is now S_et_t'ledvla'w that -

~material “irregularities in the ‘execution processes will not render the =

“subsequent sale void unless substantial injury is proved by the judgment
-de_bj_tor;:, All the same, it is settled law, that illegalities committed in the

execution process, will make the sale void ab initio.

There is no gainsaying here, that the executing court, in compliance
with the mandatory provisions of O.XX1, r. 15(4) of the C.P.C. orderéd' the
execution of the decree to issue. It is important to point Qut here thatl one
of the modes preferred by the decree-holder in the execution of the decree
was by attachment and sale of the applicants’ landed properties, i.e. three
(3) houses in Dar es Salaam. Thase wcre: a house on Plot No. 62
Kimweri/Laibon Road, Oyster Bay, a house on Plot No. 571 Mikbcheni and
a house on Plot No. 66 Block F Drive- in Estate, Masaki.

As shown above, after ordering the execution process to proceed on
8™ May, 2015, the executing court ordered forthwith, “7he warrant of

attachment be issued to that effect.” We have noted with concern that this
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order does not ih_ditate :.v'vhat was to be. a_ttached. We hévé 'c'onvincé'd

ourselves that the words to that eﬁ‘éa‘”must haQe related to thé thfee-
houses mentiohéd abbve. That being the case, one would have expect'ed
prohibitofy"' ordé,rs,»,l:én'e__: in respect of-"*-'»eéfch house, to be. issued by the
executing court in-terms_of O XX1, r.-53(1) of the CP C." We have found
no such formal '.ord'e‘rvs"o_n record either. On the céht"révry’,"rwé havé found

-.oné. -impfdﬁséd ff).r.r.n, '_f'otalily 'd.iffer.ént |n ,forrh _»ahd;;'sdbsté.hcle*,fro-r;h FOrrﬁ
"No. 24, Appendix E tb the Indian. Code, dated the same day, headed
“ATTA.C-.HM'ENT ORDERS” and addressed to Vone “JOSHUA E.

MWAITUKA t/a RHINO AUCTION MART & COURT BROKER”.

The most relevant part of this Form reads as follows:

"TO JOSHUA E. MWAITUKA, | |
t/a RHINO AUCTION MART & COURT
' BROKERS |
WHEREAS by the Decree of this Court dated
17 JUL)f 2011 the judgrment debtors were ordered
to pay the decree holder the sum stated in the
decree of the court. Upon failure of the judgment
debtors to pay as stated in the decree of the court,

the decree holder submitted the search report of
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the prbbe)f/’es to be the subject of -execution
exercise as directed in the order for execution.....
AND WHEREAS the judgment debtors have

failed to pay the pr/nC/pa/ amount plus /nterest now"

,amount/ng to Tshs 3,552,933, 021/=

o IVOW THEREFORE you the sald, JOSHUA _
E. MWAITUIOI t/a RHI/VO AUCTION MART & .
COURT BROKERS, are  directed to execute the
Decree by attaching the properties registered under

.'Cerf/ﬁcéte of title -no 79997, iocated on plot no. ».

62 MSASANI AREA within Kinondoni Municipality,
Dar es salaam in the name of ABUBAKAR
RAJAB IBRAHIM of P.O. BOX 605 DAR ES

SALAAM, property registered under certificate of -

title no. 36576 located on plot no. 571
MIKOCHENI PHASE II AREA within Kinondoni
Municipality in DAR ES SALAAM in the name of
registered under certificate of title no. 21864
located on plot no. 306 REGENT ESTATE AREA
within Kinondoni Municipality in DAR ES SALAAM
in the name of ABUBAKAR RAJAB IBRAHIM of
P.O. BOX 4958 DAR ES SALAAM be attached

and hold the same until you are paid Tshs

3,552,933,021/=, plus brokers fees and court

commission or otherwise directed by this court.
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“~You-are - further commanded to return this

 warrant of attachment ORDER on or before 21%

day of MAY 2015 showing the manner in which
- this order has been executed or failed to be

executed L |

G[ VEN under m}/ hand af7d the sea/ of the o
Caurt th/s 8”’ da Y ofMA Y2015
|  RE KABATE
DEPUTY REGISTRAR” "

' ‘We; ‘have certainly been intrigued by this so called _“A'ITACHMENT
ORDERS”. ‘' In the first ihstance, thev‘attachment was addressed to the
court ‘broker, who was neither the ‘judgment debtor nor the owner of the
three houses, contrary to the letter and spirit of O. XX1, r. 53(1) of the
C.P.C. What was supposed to be issued here was an order prohibiting and .
restraining the judgment debtor from transferring or charging any of the
three: houses by way of sale, gift or otherwise until further orders from
that court {the prohibitory orders). Secondly, it was an omnibus one. As
we have already demonstrated, since it is necessary to make the judgment
debtor aware that attachment of his immovable properties has been
effected, a separate form ought to have been issued in respect of each
house and addressed personally to the judgment debtor and affixed on

each house. Since all this was not done, it cannot be safely held that there
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was any valid -attachment of anry' of .the three house. It is our finding, -

therefore, that this was a material irregularity.

As we' have 'alluded to, the court broker inf._ormed'by' letter the -
"‘Reglstrar df 'his "co'mpli’a"nce 'with‘ the - commands contained in the'.
»:-'“Attachment Orders The Ietter does not mdrcate howvthe three houses' |
were attached Yet on the basrs of the sald Ietter the Deputy Regrstrar |
,. with unparalfel promptrtude lssued a proclamation of sale order on the
- same day he=received the letter, that is on 22“d May, 2015. |

The order of sale reads thus:

"Upon filing of the attachment report by the
court broker indicating the expiration of the 14 days
notice to the J/Debtor’s issued by the court broker
requiring them to pay the decretal amount which
report was filed today the 22" May, 2015 whereas
the 14 days notice expired yesterday the 2]31 Ma Y,
2015. I have no doubt whatsoever to go ahead the
issuing the proclamation of sale against the
immovable properties attached by the order of this
court. The proclamation of sale be /s_éued to sale
the attached the debt (sic). If the amount after

sale won't satisfy the decretal amount then other
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propéfi‘ié; as .Ordéréd' in the application 'for

execution will be ,breferred “
Contréry to~the_ mandatOry provisions of rule 67 of 0.XX1, of the
| ‘C__._P_.C., it isv'_shov'v'n_in-_ the.so"_-,calle‘d'pr(;),d‘amatior} of sale FQr_m_,__-that the sale
was to té k»e,v-‘pliéc'é.‘ wnthln fou rteen (14)dayson a date to | 'b~e “ ébn yen/ent/y
schedu/edby the épbOiﬁted co&ft broker.” We have found this also to be a
. material " irr'egul_ar__ity from t.h:re,e p_efspectives. : One,__‘_the,re "was no
application for- an"order, for sale from the decree-holder as is required
~under-rule 65(3). Two, there was.no written consent of the judgment
debtors in terms of O.‘XX1, rule 67. Three, the issued Form does not

substantially conform with Form 29, Appendix E of the Indian Code.

In our view, if the above pointed out three irregularities were curable
under rule 88, we are convinced that there was a fourth incurable

irregularity. This is that there was no valid publication of the proclamation

of sale.
T sale.

We have already demonstrated that it is an unwaivable requirement
of the law that the sale order must be 'proclaimed at some place on or
adjacent fo such property by such means as are used locally to make

public pronouncements”. It is a further mandatory requirement that a
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proclamation of sale form whose copies were to have been affixed on the
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sa’id '-,house én'd/or;-the‘ court-house as the law mandator‘ily requires.” The

respo‘ndents' did not show us any such order or document either. -

, By_way of cOn-cIu‘sio’n,"We can 'ng)w stat,eﬂ with certithé that on the
material before u_s,.}*it'_'i‘s '_?vstab‘l'li,_s‘héd‘}tﬁé't thefe was no valid at't_a_c_h(ngn't of
“the _ap.plica'htsf | hQUSG-f§it,Ua'F¢d on Plot No62Msasan| aﬁ:‘r_e:a, Dar es S:a'i‘aam'.‘
There is also no jdis'p.AUte_,oh the fact t.'hat» the sald .'hc-)us_e was sold on a
‘public'.-adcti'on b‘yA/Athe 2"‘d respondent ln execution of the decree in f\'avou.r of
| the 1% respondent. The.said house, we have established, ~was sold in utter
~ violation of the provisions of rule 67 of 0.XX1 of t_he C.p.C. Worst of all,
the house was sold without any publication in terms of OXX1, rules 53(2)
and 66(1). The latter omission only rendered the sale vdfd ab initio, and
we so declare. What then are the legal consequehces of this finding and

declaration?

It was submitted by counsel for the 1% respondent that the purchaser
that is, the 3™ respondent, has already paid the purchase price and is
“already in possession of the certificate of sale .for purchasing the
property”. We are prepared to readily accept the former assertion, but not
the latter. This is mainly because, the executing court shall only grant a

certificate of sale under O.XX1, r. 92 after the sale has become absolute. A
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sale becomes absolute after the executing court has made an order under
r. 90(1) confirming the sale. We have found no such order on record
Indeed, the last order in the record is the one made on 22" May, 20:%
issuing a proclamation of sale. That being the case, the sale has not been
confirmed:; see PETER ADAM 'MB"OWETO'V. ABDALLA KULALA [1981]

T.L.R. 335.

All the same, even if it were proved that the sale has already beenr
confirmed this alone would not have prevented us from make appropriate
orders as the justice of the case warrants. This was not a good example of
a bona fide purchaser for value per se. We are saying so because there
can be no bona fide purchase by public auction, when there is no duc
publication as was the case here. It is clear then thal no title has passec

r0 the alleged bonafide purchaser

In view of the above discussion, we have found ourselves
constrained to hold that the applicants’ complaint is not wanting in merit.
We, therefore, hold without demur, that the execution process was marred
by material irregularities and patent illegality. The established illegality

rendered the sale of the applicants' house to the 3" respondent a nullity



and no good title passed to him. For this reason, we set aside the sale of
the house situate on Plbf Nb. 62,» Msasani area, Dar.es Salaam. We order
fhat the 3 re“sp'én'dent be -'réfun'd_éd hIS purChasé*pr'ice‘ by -whosoever lS
holding it. - | |
~Each party to bea r"ﬂh,is'/v‘-h‘er’_‘/..i'té "o:vS/n_fc(‘)’slfs‘:.»
- It_is so ordered.
DATED at DAR_.~ ES SALAAM this 30* day of.Octv:ob}er,»»Z‘OIIS_. |

E.M.K. RUTAKANGWA
JUSTICE OF APPEAL

M.S. MBAROUK
JUSTICE OF APPEAL

B.M. LUANDA
JUSTICE OF APPEAL

I certify that this is a true copy of the original.

RT OF APPEAL




