IN

THE HIGH COURT OF TANZANIA
AT TABORA

APPELLATE JURISDICTION

[

HIGH COURT CRiMINAL APPEAL NO.57 OFv1975
(CE. Misc, Cr. . 80/75) '
(Original Cr1m1na1 Case No. 498 of 1973 of the District

Court of Kigoma - Before S. J. Kanyama, Resident Magistrate)
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CHARGE: 1lgt count:

3rd & 2nd count:
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Cap. 16 Vol«I of the Laws.
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ADRPELLANT

(Original Accused)
versus

RESPONDENT

(Original Prosecutor)
Robbery with violence c/s 285 and 286 of the
Penal Code Cap.l6 Vol.I of the Laws.

Robbery, c/s 285 and 286 of the Penal Code
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The appellant was, conV1cted by the District Court, Kigoma,

(4
onrthree counts of Robbery and ,was sentenced to seven ‘and**a half

years 1mprisonment on each count; sentences to; ran:concurrently.
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He' is now appeallng.
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Evrpence was led at :the: trlal that on;the evening ' of 21/6/73

'vat aﬁgub-e OO p.M. Qne Emmanuel {P.Wa 2) and one G€ornel s/o Tresféri

- A
(p. W.3) entered a shop at Mwanga to buy. a box of matchess

Accordlhg to Emmanuel (P.W. 2) _wha, incidentally,.is the &omplainant

in count two, thereafter he and his companion,’ Gornel, started to

’ walk awayz

‘.heard a person say "Mshenzi"

lying on the ground
by the neck.

The said Cornel was behind him.

At~onCe'he,kEmmanue1,
., When he turned back he.saw Tornel

and the appellant. was holdlng him ‘1ves*Cornel,

On seelng this Emmanuel went: back fo separate thes.

The appollant however, kicked hin, i L. EmmanueL; -and he Ffell .down.

At théTStage a, group of people came.
*_arpellant in retallation.
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Emmanuelngot upiandhit the
TQL said -group- -ofHpeopld’ thénturned

e on hlm, i e. Emmanucl, and beqan ta assault himj.they fell him

prmes e

‘to the ground and pressed him.

Cornel came - %o his a1d and thereafter

the two oé them, i.e. Emmanucl .and Cornel, ran towards one

Kinyongoli's pombe club while belng pursued by the appellant and

the group of people.

The appellant and the group caught upiwith

'Emmanuel.and his companion and fell them down at the door of'the

....°/2 pombe club.
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pémbe club. A woman who did not give evidence at the trial
them pleaded with the assailantd# o spare Emmanuel and his
gompanion. It seems they listened whereupon Emmanuel got up
and éntered the club, He found another fight there which did
not involve him. Thereafter, Emmanuel left, apparently, on
his way home. It was at that time when he discovered that his
shs,70/= were missing from his pockets.

According to Cornel (P.W.3)4 the complainant in count one
he and Emmanuel found the appellant in the shop where they had gor
to buy a box of matches and they left him there. After Cornel
and his companion had walked for about sixteen paces the appellant
followed them and stood besides him, i.e. Cornel, The appellant
askgq:him where he was going and before he as#nwcred the appellant

hit him with his head on the mouth and he fell down. He, the

'appellant,‘then held his, i.e. Cornel's shirt, at the back.

On seeing this Emmanuel came to his aid but the appellant, however

‘started to ran. Emmanuel got hold of him. Cornel gct up and

went to assist his companion, Emmanuel, However, when he arrived

at the scene he saw the appellant and flve other persons whom he
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“Could not 1dent1fy attacklng Emmanuel who was lylng down. He,
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Cornel, then plcked up a stick and assaulted one of the assailants
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with it., The appellant and the others then ran away. Emmanuel
e

got up and the two of them, 1i.e,. Cornel and’ Emmanuel, ran towards

Kinyongoli's bar., The assailants, however, ran after'them and

got hold of him, i.e. Cornel. They lifted him and threw him down.

. One Edward Kalikenya came to his ald. The assallantq then turned

to hlm, i. e.‘Edward, They knocked Edward down and éook away his

watighe. Cornel got up and ran 1nto the bar where he met Emmanuel.

.Thereafter, on the adv1cc of Emmanuel the two~of~them wentZEd the
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P.W.4, Edward Belyinda,’ testlfiedfthat on 21/6/73 at 8.00 pem

while he was outside Kinyongoli's bar he saw two persons coming
from the direction of a shop: {Oneiwas-infront of the.otheri: At
once the person who was behind caught the_one who was infront arou
the neck as if he was whlsperlng to him. The person who\\’n"agL
infront then fel}l down..,hccording, to,Edward he saw the two
persons clearly befause the plaec at the scene was well 1lit by
street lights. Eventually the gttacker 1ef£ his victim helpless
on the ground. Later the victim got up and picked up a stick with
which he assaulted the attacker on the shoulder and stomache.

According to Edward the attacker was the appellant. Thereafter,

eseas/3 the appellant



the appellant got holdvof the victlm and pulled him in51de the
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T par., After that the appellant turned to Edward and knocked his

‘hand agalnst "a wall.l Another person came and assisted the
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appellgnt i’s knocking his, Edward‘s, hand aqalnst a wall. Other
pérsons came and rebuked the appellant for attacklng Edward. 'By

eI ;'-':.\' .
then the appellant and hls companionfhad already ‘taken away a wrist

watch from Edward. Ehey then dcsisted from attacking Edward.
The mother .of the appellant promised,to recover the wrist watch

o for Edward but this was never,dqne.,‘ g
On 25/6/73 the appellant was arrested and subsequently
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charged. . . ctonmh Lo o F aoLined
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In his defence at.the: trial the appellant said that on the
materlal evenlng whil e he was, in. a,shop at Mwanga two personsy.

one of them carrylng a gourd containing pombe, came and bought
o [

some cigarettes. Thereafter,*one‘of them pushed him, _The appellant
‘—asked thim why he. puthed hlm-wﬁcreupon the sald}abused him by
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calling him "mpumbavu" and’ other nasty words.‘ After that the said

.

person challenged the! appel¥hnt to a flght. The appellant left the
- .+, . shop and went outside,.’ He»was‘followed by the challengerwwho then
.~hit him hard with & fist.” The appellant fel aln and assaulted
the challenger in retallatlon. The“challenger s companion then
rcame~and'joined'forces;in f@lling: the™appellant to the ground.
The appellant:managed to get up and took to his heels. He.ran
«-to his house hut he was followed-~by his attackers- who continued
to assault -him with sticks. ‘Somé elders, eventually, éame to his
aid., -~ e s > - e g ‘.:_, r e

!he appellant expressed a stire tocall witnesses on hls behal:
1 "hut £61 some unknown reasons he was not accorded any. opportunlty

to do so by the trlal court. o

<»r  In his judgment the learned trial maglstrate found that
“‘there was -aégéﬁt' evléence agalnst the appellant on all three
counts and proceeded to convict him.

In his lengthy petition of eppeal the appellant dwells on
the contradictions in the Prosecution evidence and concludes that
there was no sufficient evidence on which to base convictions
on all the three counts. He also“conplains that the trial magistrate
refused to entertain his applicatian;for defence witnesses.

Indeed looking at the ﬁrosecution evidence a§ a whole which I
am entitled to do according-to law it can be observed that there are
some material conflicts whlch the leﬁrned tﬁ;gl magistrate does not
appear to have considered. Indeed tesﬁpffg no dispute, as the trial
magistrate himself also found, that there was a fight involving the
appellant on one hand and Emmanuel (P.W.2) and Cornel (E.W.3) on the
other hand on the majperial evening. However, there is not even a
scintilla of eya cnce to show thet the appellant is the person who

took away the money from the pocked of Emmanuel and Cornel. As a
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matter of fact when cross examined by the appellant Emmanuel
is recorded to have said and I goute, "I cannot tell who took
the money." Further, at no stage in their testimony did Emmanuel

or Cornel allege that - they felt sSomeone, K let aloné-the appellantj

/
Search their pockets,where the money was, On the evidence on

record chances are that the money, if at all there was really
any in the comolaint‘s pockets, fell off in the courke of -the
fracass whereby those involved kept an assaulting and felling
one another to the ground., On my evaluation of the evidence it
.seems to me that what happened on the material evening was a

lfree for all fight. The, actual: cause of it is¥not known but I

think I will not be oversteping the:bounds of propriety to
suggest that "pombe drinking” must. have played a role as a catalyst
to it S e b Pl e M
Turning to count three the complainant Edward, testificd
‘that the appéllant and hlS companion turned to him snatched his
-WEL g watch and'knocked his hand against the wall inside the bar.
Y Emmaruel! (B W, 8) however, said that Hward was knocked down

i

and had his watch taken away from ﬁim outside the bar when he,
* Edwardycame. tohis, i.e. EMmanUel's re'sciies This contradiction

ncotwithstandxy, ‘mne of th<.se two witnesses, Emmanuel and
. al‘ [

.1 Edward,; specifically said that the wrist watch was snatched or
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_,taken away by the appell&nt.” ‘This is important because it was not
_established that the cthers’ who" joined in the fight were sharing

a common intention with the appellant,

K] Foe i
[
. All in all I &m enclined to the v1ew that the evidence adduced
e e

before. . the trial cdurt was not suffic1ent to establish the
charges. as laid. This appeal therefore, succeeds in the event

- sthe conv1ctions whick are nbt supported by the learned state;,
Yo FR

3 attorney are¢guashed -and thé" sentences are set aside, :The 43
‘:-_)__—: flf L
appellant should” be*set at 1iberty unless he 1is otherw1se held on
B TS b Ty .
other lawful charges. It 1s ordered accordingly, HP
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- Delivercd in‘opén codrt at Tabora this 27th November,e 1975.
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