MWAIKASU,

IN THE HIGH COURT OP TANZANIA

AL DAR ES SALAAM

PC CIVIL APPEAL KO.57 OF 1993
(From the decision oi she District Court
of Kinondoni av¢ Kinondoni in Civil Appeal
x0.89 of 1yy2)

MWANAHAMIST SULLANI eeee.eoo. APPELLANT

Versus
MATHEW HAULE o-cceeveannnesees LEIPONDENT

JUDGEMENT
J.

This 1s a second appeal originating from Kinondoni Primary

Courts, within the City of Dar es Salaam.

From the year 1982

to 1985, the appellant, one Mwanahamisi Jultani cohabited with

the Respondent, one Mathew Haule, as husband and wife.

at Mwananvamala B, within che Cisv of Dar es 3Salaam.

not, however go

fhey lived
They did

¢ciirough the formal process oi marriage, but in

terms of s.160 of tvhe Law Marriage Act, 1971, their cohabitation

s

merited to be deemed as hushand and wife. The couple was blessed/

with one child.

It was following shelr misunderstanding and wantg

of mainsenance of che appellans by she Respondent shat on 11/5/92

the appellant filed her peviiion for divorce and praved for

maintenance of he child and division of matrimonial prQperty as

her reliefs.

In the course oi

tite proceedings before Kinondoni Primary

Court apart from estvablishing such cohabitation as husband and
wife between twhe parties, thav vhev had a child of such marriage

and that such marriage had broken down bevond repair , it was

also established that during such period of

their cohabitation

the appellant had procured a bullding plot given 0 her by her

grand mother arqound the same Mwananvamala B area.

On such plot

the Respondent in cooperadsion with ¢he appellant built a dwelling

house, They started building such house sometime in 1984 and came

%0 be completed somesime in 1991.

On those facts the grial cours, did order, among other things

that such house should be sold and the proceeds divided between
the parties.



Phat aggrieved the Respondent, who then appealed to the
lower appelluate court. I was tvhe decision of she lower appellate
court thac it was nouv Ghe house that oughs vo be sold, bus
rather, only the plo¢ on which the Louse sv004 thav ought o be
valued ana that such eguivalent value snould be what the
appellant would be envitled to, ius verving ohe order of the
trial court in that regexrd.

the ¢ aggrieved whe appellant hence her appeal to this court,
on the single ground of appeal, which is chat che lower appellate
cours er~=d in law in making she order thas the appellant should
be compensated the value oi the plot on which the house the
subject ¢f this appeal was builw.

It i5 evident from the evidence before the trial court thatg
when the zppellant had procured she plot from her grandmother
sometime in 1982, whe building oI the house starced sometime in
1984, and both parvies consributed in such conseruction, although
when cheir cohabiuauion came TO an end in 1985, the building had
notw yet veen completed. In the circumssances is was certainly
unfair to confine the entitlement of the appellans to the value
of the piow ondiy.

In my Jjudgement, the fair course was tire ore vaken bv the
trial courw, whas is, o order vie sale of she Fouse in gquestion
and have vhe proceeds diviaed betvween one parties in serms of
the provisions of s.114 of the Law wmarriage Act. 1971, with due
consideration of the interesss ol ke cild of she marriage.

Accordingly, + alliow this sppesi, secving sside the decision

of the lower appelliaste court and res.oi’ - 4% of the orial
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court, with costs.

Delivered this 6ch dav of December, 1994, =t Dar es Salaam
in the presence of Mr. Semgalawe advocase for the Appellant and
the Respondent.

R.J. Mwaikasu
Judge

I certvifv chat this is a srue copy of the original.
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