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HIGH COURE CRIMINAL APPEAL N0.220 0F 1094 -

Original Criminal Case No.469 oi 1Y93 of she
District Court of Ilala Districs Ace Kivukoni
Before Kipilimba, Wsg., Districu luglstrate

1. JUMA MGAZA
2. KULWANJAKO..."...'...'..

Versus

S TYTAT T 1
APPELLANE

THE REPUBLIC +vevvxeveseeess. RESPONDENI

e,

+~ Nine accused pefsoné appeared before she Ilnla District Court
*éituing agt Kivukdni. they. were sll ch&réed:wimh the serious
offence of robberv wich vigleuce c/s 285‘an8 286 of the Penal Code.
A%. the end of the trial the firss, the third and the fourth
" accused were convicued. ‘fhe firsts and che third aoqused were
'sennénéed $0 ohe minimum term of 15 vears imprisonment. TheAfourth
?.agcused who was found to be a minor was senienced %0 Suffef’;en |
‘strokes of the cane. The others were ccquivsed. ,Being aggrie#ed
by shat sentence the first and the third sceused, how the appéllénts
have appealed 50 -this Cours against both conviction and sentence.
~ The evidence which was laid on shec scales of Justice which J
_ the basis of the trial cours's decision mev be summarised, as
follows: For the sake of convinience anu clarisy I shall refer
- %0 the accused persons as they appeared before the trial court,
. Juma Mgaga, the first appellant, as the firac accused, Abdallah
salum as second accused, Kulwe Njako, the sccond appellant, as
the third accused, Hiari Saidi as foursh accused, Tdward John as
Aafifth accused, Yusuph Williem as sixsh accused, fwaha Juma as
Sevenmh accused, Ramadhani Jume as elth accuscc =nd Mohamed Juma
. as the nineth accused. | | '
'({" Tito Tainu (PW1) and Hamisi Taimu (PW2), street hawkers
'/who used to sell -vitenge to'cuStomers they meet in the sireets,
‘had a nasty experience on the 17th Julv, 1993. Thev were looking
for possible customers in one of the narrow streets of ManzeseQ'
fhat was around 1.00 pm, Suddenly whev were attacked by a gang
of robbers who - threw bricks at shen and before the witnesses

P
¢

."g



g

could realize what was happening PwW2 founc nimself bleeding on

the face and both of them were emptv handed. Iheir assailants

took from shem their rourteen pieces of pairs of vitenge they

were selling and hard cash asbout shs.14,000/=. Ko body was

around to assist cthem and the alarm tnev raised to call for help
from good samaritans bore no frulss. Ihe @avier was then reported

t0 the police. As a result of that Tepors e€leven suspects were
‘rounded up, she nine accused persons inclusive. According.to PWl
and PwW2 che fourth accused was o iawiliar face to them even before

that in01dence while the otvhers could be 1den51¢1ed fa01allv.
On the -20th Pebruarw,l199% at around 8.00. ajm‘«an identification

'parade was conducied atv Maéamepl police stztion, at that parade
PWl purporsed to have idenvified she first accused, the chird

accused and she fourth accused, while P72 alleged 40 .have identified

' the: first accused, the second sccused auu wae fourth accused.
/Pinally the nine sccused founu che charge placed at their door
“steps. ‘

In their defence all the nine accused protested their
innocence and maintained that the Republic's finger had wrongly

pointed at vhem as robbers. Thev were wrongly identified. While

finding the rest not guilty of the offence, the trial court .
disbelieved whatever ke firsv, she thira and the fourth accused
had Said ahd proceeded 0 deal wish them in the manner above
described. \ | |

Aceording o their memorandum of appeal the decision of the
trial court is criticiged on twwo ‘fJundu namely:

(a) That the learned srial magistrate erred in finding
that vhe identvification of the ®wo appellants was
proved to the standard required in Criminal srials.

(v) Thatv uhe learned trial magistrate erred in law in
his finding thatv the identificatvion parade was
properly conducved and ivhav the appellantss were
correcsly idenvified bv the complainoni.
" Phe appellanvs who appeared personzllv o argue vheir appeals
opted to”adopt the contents of cheir memorandum of appeal.
Mr. Mwongela (S.i.) appeared for the Republic.
In his address to The cours the learned State Attorney

supported the convicuiions and the resuliunt antenQes. According

. .%o him she decision of the trial cours was properly supported
--by the evidence laid on the seéales of justice. He.argued that
‘since the offence was committed during the day, there was no

"’]j", -
SR



- 3 ‘_'

difficulsy of ﬂhé'complainénté idenvifying sheir assailants.

May‘I stars off by saving uhét whenever a trial court,
desireous to go verv carefully shrough whe correct path of justice,
has o decide “the faté‘of an, accused before ilm, che right test
is w0 ask isvself whether uhe ev1aence laid on the scales of
jussice unequlvocallv pronéunces the aCCubed'b guilt or now and
whether the scales unfavourably tilt against the accused,. If the
answer be in twhe positcive then the srial court can, Very
‘comforsablv, proceed to convict the accused, bus should there be
any doubt nagging its wise mind as w0 che participawion of the
accused in the offence, then if such doubs bc rgaignable, it ought .
0 be resolved in favour oI the cused who snoﬁld‘be entitled
to an acquistal. IT is the solemn dutv of the trial courts to
evaluate, verv carefully, everv bit and piece of evidence for and

galnst the accused and rule out anvshing that exculpates him
before a decision wo convict is arrived av. The evidence must
irrestably point av the accused peraon as one of the participants
in the established crime. -

‘The convictions of the Two appellants in this appeal hinge
on the identificasion of wuhe persons who robbed PWl and sz.

The wrial cours, as well as the learned Ssate Atsorney were of

the view thag che identification was sufficient to arrive at a
safe conviction of the appellants. Afver going carefully shrough
the evidence oi the said idénﬂificacion and after looking at the
law applicable in such sisuation I azm compelled nos To share wheir
views, I do tvhat with respect of course, and the following are

my reasons. ‘ '

Where a srial court is o acit on ev1dence oi 1dentlflcatlon
to convict an accused, it muss first be satisfied that such
idenvification is watertight and leaves no room for any conjectsure
other than the guilt of the accused person. IThis warning haé
been sounded bv bosh, the Cdgrn of Appésal and bv shis Cours on
diverse ocasious. In the case of Wagiri imani v Rep /79807
TIR 250, paradoxically relied bv thke Republiic in support of the
conviction, the Cours of Appeal warned: ’

nrhe first p01nu we wishh o make is an elemenvary
one and this is twhat evidence of visual
idenstification, as Courts of East Africa and.

" England have warned in a number of cases is

of the weakegst kind and most unreliable.

It follows cherefore, no cours should act
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on evidence of visual identification unless
all posibilisies Of misvaken identity are
 Sliminated and one courc is fully satisfled
Thoc the evidence vnefore 1T 1s absolutely
WEToTTIAnE. " , - DB L

(Emphasis supplied)

Both the Cours of Appeal and this cours have given guidelines %O
be followed by a srial coursv facing a problem of whether %o

convict or not, acting solelv on evidence of visual identification.
| In the case of Mohamed Alhui v Rex /79427 BACA 72 quoted
with approval in the case of Joseph Shagembe Vv R. /79827 TLR 147,
the Court said: ‘ R

"In every case which there is question as 30
the identity of the accused the fact of there
being a descripiion given and the terus of that
description are matters of highest importance
of which evidence ought alwavs be given, first
of all of course, bv c¢he person or persons who
gave she description and purport to identsify
the asccused, and then by the person OIr pPersons
$0 whom the descriptions were nade."
Again in vhe case of Augustino Keute v Rep. /70827 TLR 122 a
similar warning was resounded when it was saild:
nIt is unsafe To0 support the conviction of an
accused where whe eye witnesses' identification
is not accompanied with details.”
My careful evaluation of the evidence laid on the scales of
justvice, has not persuaded me that the appellants were properly
identified. According to PWl and PW2 shelr assallants took them
bv surprise, it was a sudden asvtack. Ifuch as it was dav time
one does not get easily convinced shas in a situation of a sudden
atsack by a gang of robbers the viceim of such a robbery can
have time so concetrate on identifving che attacker rather than
to save his dear life. It is my settled view tvhai evidence of
identification in such situation should have been cautiously
- evaluated. The srial cours was duvv bound to ask the witnesses
what made them idenwify the appellants. Ihe identification was
required vo be accoumpanied with details. Apars from saying
that the appellants were identified facially no details were -
. nd . . : v
glvenzgor that reason, 1 4o not hesitate ®o sav that the
jdentification was very insufficient and that it was quite
unsafe o acv on it and convicx jhe appellapts.
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.Ihere is evidence thetv the appellants werelpicked'up from
an identvification parade. If that were so vhen one could
perhaps sav that that had salvalged the sisuztion and strengthened
the said evidence of identificasvion ¢I che =zppellants. My careful
examination of vhe evidence on how the scilu puride was conductwed
leaves me with sone doubtyas‘to whether wiic appellancs were
'properly picked up. Why do I say 5092 I shall give my reasons.
The case of R. v Mwango s/o Maua (193%8) 3 EACA 29 lays down
the procedure %o be followed in conducting an identificasion ‘
parade. . It is as follows:

,1; The accused person should alwavs be informed that
he may have an advocate or relasive at the time of
conducting the parade. '

2. The officer incharge of the case . 2lihough he may
be presens should not carrv ous ciag parade.

3. The wiunesses should noi see the zccused before
the parade, )

4. The accused should be placed among at least eight.
persons, not suspects 0l whe case, as far as
possible of similar age, heighv, general appearance
and class of life as himself ¢r hersclf,

5. The accused should be allowed oo o k= onv position
he chooses, and he should Le sliowed o change
his position after each identifving witness has
lefv, if he so desire,

6. Care must,.be exercised co‘see that wisnesses are now -
allowed to communicate wish each other after thev
have been %o the parade,

7. Every person who has no business 5% she parade should
be excluded, | v

8. A careful nase should be made after each witness

. leaves the parade, recording whesher the withess
_1dencli1es or ovher circumssances,

9. If the witness desires %0 see the uccuced walk,

hear him speak, see him wish his had on or off
the person cqnducting the parade must see that
"This is done,
10. The witness must touch the person he identifies,
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11. At the end of the parade or during whe parade
the accused be asked if ke 1is satisfied .that the
parade has been condudted‘in a fair menner and

. make a note of his replv, ‘

12. In'introducing the witness che person conducting
the parade should tell the witness that he will
see a group of people who may or mav not contain
the suspected ‘person. He should nos be influenced
in anvway whatever,

13. The person conduciing twhe parade muss act with
scruplous fairness, otherwise the value of the
idensificagion will depreciate considerablyv.

‘ fhe record must speak for isself thas the laid down procedure

was fbllowed in conaucting vhe parade. fhe record of this
case does not reflect that thié procedure was followed at alli
In my considered view it was wrong for che trial court to hold
that the appellants were properlv idencified in thas parade.

'~ For the foregoing reasons L+ find shot 1% isg vérv unsafe to
uphold the decision of wshe trial court. I now therefore quash
the conviction and seu aside the resultans sencences. I further
order that the appellénts be released from prison henceforce
unless’otherwise lawfullv held. /

'¢. Matui, PRM

EXt%. Jur.

Delivered in chambers this 19t%h dav of June, 1995.

G« Masul, PRM
EXts Jur.

I certifyv vhatv ehis is a srue copv of the original.
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