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This application, fi le d  uider certificate of urgencyf is nade 

under Sections CC(e) and 55 the 3PC for orders that this Court 
set aside an expaxte judgment entered against the applicant be 
allowed to f i l e  his papers in c'.ofenoe of the application so that 

th« aatter is  heard interpartisa, and that costs to abide the results*

The application has the support of the a ffidavit of 3A2I 3UITDAJ3&

3ALULA learned Senior State Attorney. Appearing fo r  the applicant 
was Mr. Songoro, State Attorao,y while the respondent was being 
represented by Mr. E. ITyanii'e lo a rued counsel.

The genesis to this application is :.s fellows*

On 16/5/95 Eon. Xyando J. who was • >raviously assigned to handle 
the main application, disqualified himself fro*a further dealing with 
the sa^® and the matter was then re assigned to Son. 33ubeshi, J. 
Appearing on that date before !>ando Jas per the record in the f i l e  

ware Salula and Werema Senior State Attorno^ 3 for the respondents and 

Mr. Nyange, appeared fo r f ie  applicant. On 26/7/95 the Senior Deputy 
Registrar fised the hearing date to be 24/C/95 and parties were to 

be notified  atcordingly. Pursuant to that Crder a summons was duly 
issued informing parties to app^r before £u joahi, J on 24/0/95. The 

applicants were served on 7/C/95  ̂ -ile the respondents were served, on 
*5lf/95. Subsequent to that, the applicants -,rere on 22/0/93 served 

wi% th« respondents chamber scions wherein i t  was indicated that the 
natter would be heard on 24/O/55 before hon. Icando, J. This is  where,

••»./2.



i t  aj^psaio soaa conxu&ioa aroae becauae the nacie on the docvunent 
of Eon. Kyando, J. remained unaltered although Ilia lordship had Sin$e 

16/6/95 d isqualified  himself frora farther dealing with the matter*
This is when the affidavit of lie, Salula cooes into the scene.

As deposed to in paras 2 & 4 ‘t-'-e applicants were served on 22/c/^J 

with a chamber summons ordering them to appear before Hon. Kyandô  J 

on 24/C/95. 14r. Salula .ias deposed further that, on the particular 
Say he prooeeded to the Cha.r.foexa of Justice Kyando where ho waa 
informed by the judges deck that the matter was not before Justice 

Kyando, so he left the court, i'hat as per para 7 o f hia affidavit,
Hr. Salula oould not know that the matter waa called before Madata 
Justice Dubeshi whoa© offioe ia located on the lower ground to that 
of Justice Kyando* Essentially * Mr. Salula is contending that their 

non awpeaaanfte in court on 24/^/95 'waa n<yt clu® to any other oause but 
the Chamber sumona vhieh dixco&od them to appear before Kyando, J 
aAd not Bubeshi, J.

Mr. Hyange for the isapor4onta objected strongly to the application 

He has attacked the chambey application aa being bad in law as it  seeks 
for two orders which cannot be sought at the same tine. That to aak 
the court for leave to file  their defcnoe at this juncture is 
untenable as saae ought to have been filed while the matter was before 
Hon« Kyando, J. Mr. Hyange has also aitao ed the affidavit as the 

applicants had a ll the tin# to file  one after being served with a copy 
of the application. Thirdly, Mr. Ityang'i objects to the application as 
4n hia view, the applicant lias not obeyed the courts order to restore 
the blocks honce coming to this court wi.h unclean hands,

Mr* K ânge had also countered that Mr. Salula has not appeared 
before in this matter and on that particular day Mr. Salula was not 
4n Court* And i f  he did, he should have known that Hon. Kyando, J 

had disqualified himself fyom hearing the application henee it  oould 
not have cocje before Hon. Kyando, J. again,. Mr. Byange further 
deponed that Mr. Salula would have known that the matter was coming 

Up for hearing before Bubeahi, J. had he cojisoltted the weekly cause 
14st for 24/O/9 5 and Eon. Jud&a I^saido had disqualified hijaself in 
presence of Mr* Verona S.S« Attorney on 16/ ’/"5* Hence the failure to 
appear was a result of llr. Salula not knowing about the case at all*
A ll in a ll Mr. ITyange prayed that -ihe application be dismissed with 

©oats*



As-' indicated ea r lie r  on in ny yulin*;, this' matter was being 

t^arcL by Eon. Kyando, J. On 16/6/55? "the court Record shows that 

Mr* Salula and Mr, Wereuvu Senior State Attorneys entered appearance 

fo r  the respondents while Mr, Ljalige apreared fo r  the applicants,

Hon. Justice Kyando fo ro s ily  d isqualified  h inself from further dealing 

•with the taain application and the Blatter was to be placed before the 

Eon* J* i/c , fo r  reassignoejit. • On 26/7/95 'the Senior Deputy Registrar 

ordered that the application cone up fo r  hearing on 24/0/95 before 

Hon.* Justice Bubeshi r.ni parties More served accordingly. The court 

f i l e  record shows that the Zon, /ttorney General was served with a 

sumons on 7/C/95 fo r  him to .ipperir on 24/C/f5-> A ^’-suber sumwons which 

had not been sent to th<. applicants ( ion. Attorney O n era l) wa3 also 

aent on 22/0/95 wherein i t  was indicated that the crater ia coining up 

fo r  hearing before Horn Kysudo, J. on 24/0/95* I t  a fact when 

this chamber summon wu.: f i le d  in  court on 6/6/95? the sane boro the name 

of Eon* Kyando, J, who was -.3sign©A to deal with the r.-tter, Hence 

through oversight, I  think t! : aĉ .le document was-' sent on 22/0/95 to 

the applicant without caking the necessary amendment that is ,  by deleting 

on i t  the name of Eon* Kyando, J, and substituting thereon the name of 

Hon, Bubeshi, J, who had been assigned to handle the application on

26/7/954

The applicants arguaent is  "Shat the". /ere s m  oned to appear on 

24/0/95 before Eon, Kyando, J and not before Hon. Bubeshi J, As ouch 

as I  agree that a chamber suasions was nerved to the applicants on 

22/8/95 fo r  them to appear before Zon, I.yando, J. on 24/0/95f i t  was 

equally c lear that as early c.u 16/5/95 *’--at Eon. Kyando; J had disquali^ed 

h inself fron  further do aline; with. 1 p lication anu henoo a smaaons

was served on then as early as 7/VS5 -•>■•3.’ •; «r  v.t;ioe before Bubeshi

J, on 24/C/95* Kr* 3alulc .'as served t on 24/C/95 he duly appeared 

bQfore Eon* Kyando*s J, in charabors wher* he was in fo  rued that the 

natter was not before Ecn. Ky.ado J* tJhav did he do a f t i r  that? Ha 

Simply le f t  the precises. Tad he oonsult-. I ' i s  f i l e ,  ho would have 

discovered that this matter wi>3 r.ow before Ivn* Bulres’h. J, and a 

summons of 7/C/95 bears that out, Secondly a oasual glance at the 

•weekly cause l i s t  would have al.om  that the la tte r  was coning up that 

day before another judge ami not Hon, Kyando J* I  think with a l l  

rQSpeot, an attorney o f the oalibro and expedience of Mr* Salula would 

not Just walk away from the court premises an I le t  the natter rest 

assvping that is ,  ho pas there ill the first instance. And assuming 

further that he was nof in court on l6/6/95> t .en Mr, Salula was not



A*+
properly?' briefed by lir, Ifereno whon it  is recorded to be present.
Both counsels axe senior o fficers  in the Applicant o ffic e  snd this 

oourt experts a better pe:efo:Hac.noo then is  evident fron this case.

Had they esercised so«o duo Jlilir.^nco, they would not find  theoselves 
in this aonewhat akwerd situation,

I an sa tis fied ; r.s I l.̂ .ve endowoured to explnin above, that the 
applicants were so served to appear before lion, Bubeshi J on 24/0/95*

I an fortified in this vie;; j -  the practice that, once a judge has 
disqualified h i^eelf fron hearing a certain .latter, he would not as 
matter of praotioe take up the cane natter again, ‘i'he applicant were 

not diligent enough, in aaruninj th r i the natter would oooe up before 
Hon* Kyando, J again, or else th e ir  record of this case is sonewhat 
wanting.

In the find event I deoline to grant the application to set aside 

the exparte judguent entered a£?lnst the applicant on 13/9/9 5* Ihe 
application is  disnissed with coats.

A.G. 3ubeshi 
JTTTB.

13/12/95.

^Jivejed before Salula for Applicant and 
ffyaage for asspondent.

I pray for leave to appeal to CA under 0 43 a (l) (a) 
of the CA Buies 1979*

ByaagQi ]  prefer a formal application ao that I know the grounds of 
appeal, I therefore ask fo - a fonaal -application.

OrdfJ* Leave to appeal to be fosnall^ Bade to this Ct.

A.G. Bub-,11 

13/ 12/95


