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This application, Filed undex certifigcate of urgency, is made
undexr Jections C7{e) and 55 o e CPC for orders that this Court
set aside an exparte judg.eial eniered against <ihe applicant e
allowed to file his papers in Jcilence of tiie application so that
the matter is heard inlerpariies, =nd thal costs to atide the results,

The applieation has the siumnorty of the gffidavit of SAZI JUNDARA
SALULA learned Senioxr 3tate ALvoiney. Appearing for {he applicant
was Mr. Songoro, State Atftomney wiile ithe respondent was heing
represented Ly lir. I, Nyangze leared ccunsel,

The genesis to this applicalion s us fclilows,

On 16/6/95 Ton. Xyando J. w..o was zeviously asmizned to handle
the main application, disqgrelilied Mimscll frou furtler dealing with
the saie and the uwatier was Ulea ze assigned o Ton, Bu‘:)esl_i—., Je
Appearing on that date “efoue Iando Jas per tie record in the file
wore Salula and Werema Senioc: Suate Attome;s foxr %.e respondents and
YMr. Nyange, appeared for Ve applicent. Ui 20/7/95 the Senior Deputy
Registrar fized the hearing date %o De 24/C/95 and parties wexe to
be potified ascordingly. Puzsiumi do tiat (vder a sumuons was duly
issued informing parties to apreax before Suwshi, J on 24/6/95. The
zpplieants were-served on 7/8/95 w:ile the regpondents were merved cm
1‘95. Subsequent to that, ¥ie applicants -rere on 22/C /99 served
wi¥h the respondents chamber siiiions wherein it was indicated that the
natter would be heard on 24/0/55 hefore lon. Lrendoy J.  This is wherye,
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it sppsars some confusioy arose Lecause the name on the document

of Hon. Kyando, J. remained unaliered although IHis Lopdship had singe
16/6/95 disqualificd hisself from further dealing with the matter,
This is when the afl.daviv of Ji. Salula coues into the scene,

As deposed to in paras 2 & 4 ihe applicants were served en 22/8/95
with a chamber sumnons ordering them to appear before Hone Kyando, J
on 24/C/95. lr. Salula .as deposed further that, on the partioular
. 3ay bhe proceeded to the Chaubers of Justice Kyando where he was
informed by the judges deck that the mattor was net before Justice
Kyando, so he left the court, What as per para 7 of his affidavit,
Mr. Salula oould not know that the matter was callsd before Madan
Justice Bubeshi vhose ofiioce iz located on the lower ground to that
of Justiece Kyando, BEssentially, lMr. Salula is oontending that {their
non appearanse in court on 24/C/95 was not due to any other oause but
the Chaubor sumnons whieh dixeglied thea 4o appear Wwfore Kyando, J
and not Bubeshi, J,

My, Nyange for the rgspordents objected strongly to the application
He has attacked tho chamlbeyp application a8 being bad in law as it secks
for two orders which cannot be sought at the same time., That ta ask
the court for leave tu file their deicnce at this juncture is
wntenable as same ought to have heen file.d wiile the matter was before
Hon, Kyando, Je kre. Nyange has also o.ta0 ed the affidavit as the
applicants had all the tiue %o file one after being served with a ocopy
of the applieation, Thirdly, Mr. Hyange objects to the application as
in his view, the appliocani has nol obeycd the courts order to restore
the blocks hance ecoming to this eouxt with unclean hands,

Mr. Nyange had also countered that Mr. Salula has not appeared
before in this matter and on that particular day Mr. Salula was not
dn Gourte 4nd if he did, he should have known that Hon, Kyando, J
had disqualified himself fyom hearing the application henee it sould
not have come before Ilon. Kyanlo, J. again. Mr. Nyange further
depaned that Mr. Salula would have Ikmown that the matier was coming
W for hearing before Bubeshi, J. had he coisaltted the weekly ocause
List for 24/C/95 and Hon. Judgoe Kysndo had disqualified himself in
presence of Mrs Werema §,3, Attosmey on 15/ /75, Hence the failuye to
appeay was a result of lir. Salulas not kmowir; about the case at all.
411 in all Mg, Nyange grayed that the apvplica’ion be dismismsed with
- @osta.
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As-indiceted earlicr on in oy suling, tlLis patter was being
beard by Lone Kyando, Je On 16/6/>5, the court record shows that
Mre. Salula and Ir, Weremo, Senior State Attorneys entered appearance
for the respondents while Mr. -Tange ap;eared for tfle applicants,
Hon, Justice Kyando formel];-,r disqualified himself from further dealing
with the main application and the matter was to be pluced before the
Hone Je i/c. for reassignnment, * On 26/7/95 the Senior Deputy Registrar
ordered that the application come up for hearing on 24/8/95 before
Hone Justice Bubesli cni parties wcre served zccordingly. The court
file record shows that tl:e Zon, ‘titomey Cencral was served with a
sumnons on 7/8/95 for him to yrlear on 24/0/0%. A cheiber sumuons which
bad not been sent to the aprlicenis (Jon. itsormey Crueral) was  also
gent on 22/8/95 wherein it was indicated tiat the mruter io coming wp
for hearing before Hon. Kymudo, Je on 24/8/95. It is a fazct when
this chambexr svmaon wo: f£ilsd in court on 6/6/95, the saie bore the name
of Hon. Kyando, J, who was :ssigned to deal with the r:tler, ILence
through oversight, I tlink U > sane docuzent war sent on 22/8/95 to
the applican’ without maiing <ic necesscry asendment that is, Dy deletip
an it the nawe of Ion, Kyando, J. and substituting thereon the name of
Hon. Bubeshi, Je who had “een assigined to handle the application on
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The applicadis argument ic that th:-. 1ere sumoned to appear on
24/8/95 before Ibone Kyando, J & not tefore Hon. Bubeshi Je A4s much
as 1 agree that a chailler sumions w-s served to the applicenis on
22/8/95 for them to appear before Tun. i.;;u.ndo, Je on 24/C/35, it was
equally clear that as early os 16/&/'95 that Hone Kysndo, J had disqualified
himself from further dealin, with H.i. 2 slication anu zence a summons
was served on theu as early s 7,”,"95 Sop o oo ernvause nelore Bubeshi
Jo on 24/8/95. Kr. Salulz  os scxved + .3 on 24/::/95 Le duly arppeared
before Hone Kyando's Je in chwmbors wher. he was infoxmed that the
matter was not before Fin., {y.:xdo Jo VWha. did he do afi:r that? Ie
g8imply left the premises, Tad he consult. ! "is file, ¢ would have
disoovered that this matter wes rnow before lia. Bures™i J. and a
sumnons of 7/8/95 bears thot out, Secondl; a casual glance at the
waeekly cause list would have sl.om dhat the zatter was coning up that
day before another judge and noi one Kyande J. I think with all
respect, an attomey of tie salibre and expesicnce of Mre Salula would
not ;ust walk away from the oourt premises anl let the ﬁlatter'xest
assuping that is, Lo yas there in the firet ivstance. And assuming
further that he was noy in couri on 16/6/95, t.2n lr. Salula was not
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properly briefed Ly ixr. Werema whoa it is rccorded Yo e present.
Both counsels are senior officers in the Arplicant office znd this
oourt experis a better performicnce tien is evident Dron this case,
Had they exercised coue Que Jilirince,; they weuld not find themselves
in this somewhat akword situavion,

I an satisfied, o5 I l.wve cadevoured to explnin above, that the
applicants weye so scrved to copear beforo on, Bubesii J on 24/8/95.»
I ano fortified in this view Ly tie pruectice that, once a judge has
disqualified hiusell frow lcaring a certain aatter, he would not as
matter of practice take vy e sane metier agein., Yae applicant were
not diligent enough in aseunin: Uit the matter would come up before
Hone Kyando, J again, or clse ulcir record of this case is somewhat

wanting.

In the find event I decline Vo grant the application to set aside
the exparie judguent entered azednst the aprlicant on 13/5/95. The
application is disnissed willl costa,

AeGe Dubeshi
Ju B,

13/12/95.

vered before Salula for Apzlicaird zad
Nyange for Respondent.

Sa3pigsiNggan 7, I pray for leave to appecl o CA wnder 0 43 a(1) (a)
of the CA Rules 1979,

Nyanggs J prefer a formal apjlication 80 $hat I Imow the grownds of
appeale I therefore ask foxr a formal aprlication.

Qrderl Leave to appeal to be formally made to this Ci,
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