
IN THE HTCH COURT OF TA NZ A N I A  
AT. PAR F.S SALAAM

civil, a p p e a l  n o . ()/’ o f  m ?

( Or i a i rin t i nu from RM C i v i I Case No. 232 of 1994 of 
Kisulu Resident M a g i s t r a t e s  Com. I.. Dar es Salaam)

RAJABU M U S S A .............................................A PP EL LA NT
VERSUS

RAHMA S F L E M E N T .......................................... D EF EN DA NT

J U D O M E N T

KALEHKYA, J .

Raja bu Muss a , Appel] ant., di ss at is fi ed  with the decisio n of 

lilt; Kisulu Resident M.iu i r, I r a1 e 1 m Court (Lonyway, PRM) which 

upheld Rahma Se le mani 's claim for delivery and possess ion  of 

house No. 37 Wa.i.l.es Street, built on plot. No. .150 Block 'H',.

Dar es Salaam, has come to this court armed with 4 grounds of 

Appeal namel y - that t here is no agreement, showing that he sold 

the relevant house except. I hat he pledged it. as security for shs.

1. 00 0. 00 0/ = being the purchase price of a motor vehicle which sum 

was to be liquidated through collection of house rents; that he 

had offered I lie house to I.lie Respondent., Rahma, for shs.

8 . 0 0 0. 00 0/ = su ppl emen ted with a "Kibanda" somewhere else wh ich 

have never been given lo him; lhal he didn't, know the 

s i g n i fi ca nc e of the signature he affixed on documents at; the 

C h an g' om be  Police Slat ion under police duress and that, the 

agreement between them conc erne d a motor vehicle and not house as 

exe mp li fi ed  by the fact that the Res pondent still poss es se s the 

Motor Vehicle Regi st ra ti on  card because the debt of shs.

1 ,000,000/= has nt5f. been fully paid. He is surprised that his 

house has to be po sses sed  by the Resp ondent when co nd itio ns of 

their agre ement have not. fully been complied with.



'Dip Fespondeivi'- sued t he Appellant for ilfilivfit y anrl 

DoPSPSfiion of house No . 37. prpft f>d on plot No. 150 Rlock "FT",

which he cla im ed I n  have bought f torn I lie Appellant dm 29th March, 

19(M  find I oi which lie ob la in ed  Til I e deed No. When I he

Appellant w a p u s h e d  into defen ce he i•<)iin I e r ed !>v r e f n t i ny t he 

e x is te nc e of any sncli r?ale qua I ifviny it. however by fin 

exp I anal ion I hat he had bought a K I A m'w Key i s1. 1 a t , i on No. TSC 

2856 from PI a i nt. i f f Y R esp ond en f at. 1,000,000./ = ; pled ged  the 

relevant house as a .security and on c o nd it i on  that the m o nt hl y 

reril payment therefrom, t;n be co ll ected by P 1 a i n t. i f f \.Responden t , 

was l.o de fr a y such debt, uni il il.fi I i qu i da t i on . Me kidded however 

I hat lal.er he did have some d i scuss i on with Respondent c o n c er ni ng  

the p o s s i b i l i t y  of the latter p u r ch as in g the said house upon 

fulfilment, of certain conditions, that n e v er t he le ss  I.lie 

transact ion never sailed through althoug h at. one point, he was 

forced lo sign some doeiimenls befote the [jo lice. Ho insisted that 

I he alie ned  I il le deed w.is a product of fraud and forgery.

Tn r esp ons e the Respondent, mai nt ai ne d that there were two 

different a g r ee me nt s betw een  her and Appellant. One co nce rne d a 

motor vehicle for which I lie purchase pt i c e , shs. 1,000,000/=, was 

fully find immediately paid after ex ecu I ion, and the other 

some I ime laler, co nc e rn in g saIe of the d is put ed  house.

The Respondent A.Pl.a i nt: i f f called 2 wi tn e s s e s  apart from 

herself; M oh am ed  Ismail, A d v oc at e (PW1) and Fauz Twalib, Ad voc at e 

(PW.l).while the Appe 1 1 ant.\DefendanI called .'1 witnesses, Vincent. 

C h a n d e n d a  (DW2) and Maulidi Fddi (DW4) both his tenants and 

Rash id Juma Kaherna, his neighbour, apart: from himself.

Upon hear ing  the parties and their wit ne s se s I,tie trial Court 

bel i ev ed  I he plaint i f f NRespondent. and his wi tne ss es and dec ide d 

in his favour. The trial court observ ed  and co ncl ud ed that t.here 

were two s epa ra te sale ag re em ent s between the parties -• one 

tendered as Rxh, PI , dated 1 r>I h December, 1993, in respect of the
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mol or vehicle, and unr el ate d t o t he other tendered as exh. P2. 

dated 2 9 t 11 Ma rch , 1 994 . in respect. of the d isp ute d house.

Before I.hi.s court. I lie Appellant, de f en de d  himself w hil e Mr. 

Mselem, Advocate, who all along ad voc at ed  for Respondent, 

m a i n t a i n e d  same re pr e se nt at iv e capacity.

The Appellant pre se nte d his m e m o r a n d u m  of appeal in 

Kiswahi I i in the form T have tra nslated and pa ra ph ra se d above and 

wh ich he adop ted  without add i t ions (except, answer iny a quest, ion 

by I lie c o m  I ) ,il I he hear i mi ol this appeal, wh ile Mr. M se l e m

argued that Exh. P'2, transfer agreement, was never con tra dicted,

and neith er  could .it be varied by oral a g re em en t  as that wo uld  be

c o n t r a r y  to s. 100 (1 ) and 101. of the E vi de nce  Act - citing

Hal fan v Ki:c h w a (1980) TI,R, .109; that the cr e d i b i l i t y  of 

w i t n e s s e s  as found by (tie trial court, cannot, be faulted; that

Rxh. PI does not refer to any rent or’ tenants hence was a

se pa ra te  agreement; that the A p p e l l an t' s 2nd ground of appeal 

in vol vin g s h s . 8, 00 0, 0 00 /=  is an a ft er - t h o u g h t  as it was not 

included in the pl ead in gs nor was any ev ide nce  offered in its 

regard; that, the third ground can't, have a base because Ap pe ll a nt

did not show any eviden ce  that he was ever arrested by the police

nor did lie bother lo show wh ich of the agreement, was he a l le g ed ly  

forced to sign; that if the al le ga ti on s c o nc er n in g rent to de f r a y  

the p u r c ha se  price were true the Ap ppl la nt  would have d is cl os e d 

how much so far has been paid; that the R e gi st ra ti on  card of the 

in\v is si ill in the hands of the Res po nd en t because the A pp e l l a n t  

refused to lake it. on second thoughts - c a ll in g S. 20 and .10 of 

cap. 204, f-iales of Go ods Ord inance, to his aid, and finally, 

c i I ed SI u i ce B r o t h e r s ( E . A , t.td ) vs Ma th ia s arid T awars Kitomali 

( 1.980) Tf,R 294 to support him  on the p r o p o s i t i o n  that Ap pe l l a n t  

did fully un de rs ta nd  the c ont en ts of the d oc ume nt  he signed as 

the a d v o c a t e s  fully ex pla in ed  the same to him.



Mi reply I he Appel Ian!' insisted that he did not. refuse the 

card I»u1 that Respondent ma in ta in ed  keeping it. till full payment 

of t hr1 debt , and that the Respondent lured him into going to the 

po I i ri> y. I .11 i oil .

I Ik i v e c ar ef ul ly  paid due at ten ti on to the arg um ent s 

present ini; I he evidence tendered and t he appl i cable law and 1 

have but co ncl ud e d that thin appeal has no merit..

T am sat is f i ed  that the trial court, p r o pe rl y found that 

I here were two different ag re em e nt s bet.ween the Ap pel la nt  and 

Respondent, as Exhibited in the respect ive documents. Exh. P1 and 

P2. I will analyse the gro und s of appeal ge ne r a l l y  and together.

PW1 .. M oh am ed  Tsma.i 1 , an Advocate, d ep os ed  how he dr e w up the 

two a g r e em en t s and it is so indicated on each of them. He 

lest ilicil how pail ies appr cached him lot this and how FI Maamry, 

Advocate, w i tn es s ed  I lie si gna t or ie s regardi ng  Exh. PI. He further 

depos ed how Ad v oc at e Fauz T wa ib  wi tne ss ed  the same parties 

ex e cu ti ng  the 2nd agreement , Fxh. P 2 . The wi tn e ss  showed that 

Fxh. PI c on ce rn ed sale of a motor1 vehicle while Exh. P2 c o nc er n ed

sale of a house. Mr. Fauz Twa i b , Advocate,, test, ified as PW3 in

support thereof. The said Exhibi ts  support these testimonies.

Exh. PI was execut ed on 1!5th Pec. 199.1 while Exh. P2 was executed

on 79! ti March. 1.99 4 . There is nothing in these d oc um en ts w hi ch

suggest, the c o n tr ar y let alone sug ge st in g that, they are i n t e r 

related. The trial court, found I hese w i tn es se s and Respondent 

c r e di bl e and T find no grounds to fault that, stand.

Roth be for e the trial court and in his m e m o r a n d u m  of appeal 

the Appel lant urges to be believed that. Exh. PI. is not. t.el.1 i nu 

the truth - that it is s u pp le me nt e d by an oral u n d e r s t a n d i n g  

betw een  the two which had it that the shs. 1,000,000/=, p urc has e 

price, was to be paid from the collect, ion of rents from the 

d isp ute d house wh ich had been pledged as s e cur ity  for the debt..
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Apa r I from beinu I liw.ir l by PW1 and 7, ' s e vi den ce  this firgurnent. 

can't legally si and and noil her fan it he bouuht by common sense 

apart f com being bu t tre sse d by some con I r ad i c t. i ons an<1 

irreconei IabIe n ar rat io ns inherent in his e vi de nce  including 

piead i n g s .

I, egal 1 v .. as .riaht.lv argued by Mr. M s e l e m  st ar ti ng  from the 

trial court, al lo wi n g the alleg ed  oral u n d e r s t a n d i n g  to cr eep  in 

the writ ten agreement, Rxh. P1 , would go count er  to ss. 100 (1.) 

and 101 of the Eviden ce  Aft. Sect. i on 100 (I ) provides, in part.,

"when Ihe lei ms of a contract. . . have been reduced in 
a form of a document... no evide nce  shall be given in 
proof of the terms of such contract... except the 
document itself, or s e co nd ar y ev id en ce 'o f its 
c o n t e n t s  in cases in which se con da ry ev i de nc e is 
a d m i s s i b l e  under the pro vi si on s herein before co ntained",

W h il e S. 101

"When the terms of any such contract...... have been
pr ov ed acc or di ng  to section 100, no ev id enc e of any 
oral agreement or sta te m en t  shall be admitted, as
b e tw ee n the parties to any such instrument..........
for I h«' purpose of front i ad i c! i n u , varying, adding to, 
or subtract, ing from its term:"

and goes on to provide six ex ce p ti on s wh ich do not. cover the 
present s iIuaI i on .

Aut ho ri ti es , both foreign and local, abound, but a classical 

ex am pl e is the Kli.il fan v Kichwa case cited by Mr. Mselem, 

A d v o c a t e  [ 1 980 , T . h . R . 309] in which, l.ugak i ng i ra , J (as he then 

was), at page .111 of the judgement had the following to say,

"II is clear from s. 101 that evi d en ce  may not bo 
a d m it te d of an oral agr eement for the p ur pos e of 
font rad i ct. i ng , varying, adding to , or s ub tr ac t in g 
from the terms of a w r it te n  contract. It. follows, 
on the converse, that pviden ce  may be admit.ted of 

such oi,i I agreement if il does not put por t to 
con I i ad i d ,  vary, add to, or subtract (torn I he



w r it te n t pi imr of I Iip cont .1 acI : C e nt ur y Au to mo bi le s 
v p  H ut ch in gs  R i erne r ( 1965) F . A . 3 0 4  . Provi s o  ( b )
I n  | |)p s e c t  i on  s e t s  o i i | t Ik * m a t t e r s  l o  bp t a k e n  i n t o  
r iccnunl :  i n  a d m i t t  i n g  su c h  e v i d e n c e ,  T h e s e  n r o  t wo:  
f i r s t  , t I i p u r n  1 a g r e e m e n t  sought  t o  be p r o v e d  by s u c h  
p v i d p i i c p  st inn id not be i n e o n s i l e n t  w i t h  I ho t e rms  o f  
c o n t r a c t  ; s e c o n d  I v , r pyn rd  i s  t o  bn )i;ul o f  I lie d e g r e e  
o f  f o r m a l i t y  o f  t ! i p doeumenI  " .

Par.-is 1 and 2 of pxh. PI clearly, and u na mb  i uuotis 1 y stale,

"1. T 11p RRI.T.FR will s e 1 1 and THF RUYFR will buy the said
m o tor  vptiiclp for a cons i dpraf i on of Tanzani a shi ll i ng s 
onp mil l io n only (T,C!HP. 1.000.000/=) (herein aft er called 
"the p urc has e pricp").

2. 'I'HR RUYFR sha 1 I pay the aforesa id  pur chase price upon
t he signing ol t his agreement".

It is true that PW1 , Mo ha mpd  Ismail, Advocate, did not w it n es s 

the mriTipy e x c ha ng in g hands but. it is not unusual that pa rt ies  who 

havp com mon  underst and i tig, in most busine ss  transactions, execute 

document :: before? whoever is legally and o ff i c i a l l y  allowed 

• f' at lest , and proceed, at their own pace and in a dif fe ren t 

area, to Iransael I he ex ch ang e of hard cash from one to another. 

This point was not pursued for cla rit y but in my view  the 

o m i s s i o n  is not fatal to the Respondent 's case. That said if 

stands out cl parlv that legally I Iip alleged oral ag ree me nt can 

not be imported into pxh. PI as apart, from its formality will 

co m p l p f e l v  cha nge  its import.

That apart, even treading on mere common sense, the 

allpyat ion as pr ese nte d by the Appellant, fun da men tal ly  material 

as il would seem, assumi ng  it ever took place, cannot, be exclude d 

in any agreement, in respect, of the t ra ns ac t io n of the nature that 

led to t he format ion of Fxli. PI. Why should it. be exclu ded  if 

that was the u nd e r s t a n d i n g  between parlie s? Appel 1 aril, has not 

e x pl ai ne d why, if true, was it hidden!

Also il is not. of insignificance that there are 

c o n t r a d i c t i o n s  and i neons i st encefi on t tie part of the App el l an t
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r eg ar di ng  H i p  a 11pgpd oral agr ee men t s u p p l e m e n t i n g  Fxh. 1. In his

affidavit . for leave to defend the suit, '(admitted as Exh. 7) in

t>a r a . 4 . I lie Appe 1 1 an t slat ed .

"U p | hi (j we entered into the said ay teemen I we had
o r a l l y  agreed that since I did riot have the pu rch as e
p r i c p  i.e shs. 1..000.000/= required for the said
v eh icl e T wnuTd ple dge  my afo re sai d house as security, 
and I lie pla int if f was to receive the rent acr uin g from 
I tie said house tint, i 1 the 1 iquidat ion of the debt. The 
rent is shs. 1 0,000./= per month".

In the w r it te n statement of defence, para 2. the Appellants., 

ma ini a ins the same sloty but goes further and stales,

" . ( o I I ow i ny t he bt eakdown of I.he said K I A veil i c I e
the de fen da nt  ap pr oa c he d the pla in t if f  to register 
his dissatisfact ion upon wh ich it was agreed that on
top of the said vehic le  the P l a i nt if fs  w oul d buy the
t tie D e fe nd an t a small house in c o n s i d e r a t i o n  of the
Defendant su rre nd er i no the suit house to the Plaint.iff.
The Defendant is still willi ng  to run tender the said 
house to (tie Pla intiff upon fulfilment of the af ore sa id 
rond i t i o n s . . .".

However, in his oral t es t im on y before the trial, court, the

Appellant brings in totally a new factor which he mai nt ai n ed

before this court, in ground two of h i s m e m o r a n d u m  of appeal. He

d e p o s e d ,

" ..... it ( iiiv ) wo rke d for one week orilv. T even told
p la i n t i f f  that the motor vehic le had ceased engine.
She gave me shs. 350,000/= for repairs. She told me 
that I should sell her the house. ! declined. T told 
her that: I would only sell for 8 m i ll io n shillings.
She said that, she would sell her house in town so 
that she can buy my house. Plaint iff  offe re d me a 
a banda in Keko or Mtoni Kijichi. T declined. I told 
her that there was abaiida in Tan dik a going for 1 . r) 
mill iori sh i I 1 i nus and T could move there soon T was 
paid pur ch as e price".

Sh o rtl y after this statement' he went on to say that he could 

vacate the d i s pu te d house if paid shs. R mill ion  and given 

^kil )anda wort.h I . ’i m i 1 I i on !
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From  ♦ he abovp cont rad  i <r! ions and i neons i st.enres what, he .is 

u ropou nd i n u wo uld nat ura ll y i'rvoII against common sense. Fits!., 

why omi I I Iih c o nte nts  of p. 11 a . 2 of the wri tte n s I a I eme u I of

d e fe nc e from the a f f i da v i I (Kxh. P7 ) if af. all lliny wine true? 

Second I v . how do wh rpi'onri le I Iir c on te nts  of para. 2 of the 

wt it ten statement of de fe nc e w i I h I he ot a I test imony in court? 

Thirdly, don.q i I, t nn with co mmo n Reuse that, the Respondent, 

could have parted will) shs . 3 fifl . 000./ = for repair of a vehicle she

had sold at a price of 1.000.000/= just, a week before, a price 

si mply se cu red  by 10 .000/= rent . monthly, when, by a I I me ans she 

had not po cke te d even a months' ten! beca use  a month had not. yet. 

lapsed?! What, wo uld I he shs. 3 r)0,000/ = be for - a loan, a grant;, 

or' what ! Wo ul d she be buy in g her own property! On l y  a der an ge d 

be ing can p a r t i ci pa te  in such transact ion.

Im  ii I r I h I y , al th o ug h blood relal ions and friendship can lead to 

sofl loans or grants (but no one has su gge ste d the e x is te nc e of 

such r e l a t i o n s h i p  between the two), is it po ss ib le  that the 

Respondent could part with his vehicle, at a pur ch as e price of

1, 0 0 0 , floO/" payable in rental collect ions of shs. 1 20,000/=: a 

year (10,000/= x 12 months) wh ich t ra ns act ion  would take fijs years 

bef or e the whole sum is liquidated?

P u tt in g all. the above aside, while before the lower court 

the Appellant throughout talked of a mo nt hl y rent of 1 0,000./ = 

from rents, on appeal, while tesponding to q u es ti on s by rourt , lie 

sa id I hal il was 1 r>,, 000/•- !

Not only I he above, whi le in his oral lest imony Appellanl 

said that after the m\v sale tr ansaction he introduced Respondent, 

to the tenants and the Respondent raised rents to recoup her' 

m o ne y quickly, DW2 and ,1, who posed as her tenants simply 

te stified to having been fold to pay the rent to mama Kaidi. Is 

it po ss ib le  that, none could have testified to such touchy if not



crucial h a p p e n i n g  011 their income? Tri f act. . D W 2 , deposed, "The 

rental remai ned  at shs. 2000/= per uiont h", whi le DW4 said "from

1990 I paid 200n/-.per m o m  1 pay the same to date".

And yet still we have his con I radic! ions tey ardiny M ir 

sig n in g of the agreement , I n his e x a m i na ti on  in chief, fie said "I 

had no wt it Ien agreement with plaint iff for both the house or 

vehicle.

T did not go to Tsinai 1 . T do not know I he place. I signed 

the docum ent  at ch an y' om be  Pol ice under threats. T do not. know 

what the document 1 signed was about.". At I.he same I i m e , in the

same deposit ion. when shown Rxh. P2 he identified it as the one

wh ic h he signed under dur ess  at f.lie police station. S u r p r i s i n g l y  

however, in re -e x a m i n a t i o n  (the Appellant, was then being de fe nd ed  

by Mi . Mucirinda, Advocate) fie had I lie cour age  of giving the 

following c o n tr ar y a n s w e i ,

"The s ig na tu r e in Rxfi . PP. is mine. T signed at. 
p l a i n t i f f ' s  house. Tt was a mo tor vehic le  agreement".

Not of less si gn if i c a n c e  is his deni.il I ha! he is nol Rajabu 

M u ssa  bill Pajabu Yusuf as! riding if as one of f he factors I.hat. 

the two ad vo c a t e s  (PW1 and 2) didn't know him, but. his own 

witne ss es,  his tenants and neighbour. D W 2 , 3 and 4, c o ns is te nt ly

ident i I'i ed and referred to him as Pajabu Mussa. Tf Tsmail and

Twa i 1) did nol know h i m ami fold lies, concoct i try e v e ry th in g  t hey 

said about the ag re em ent s including his name how about, these 

close p e r s o n a l i t i e s  he trusted to the extent of call ing  them to 

his aid? Do they also not. know the name of their landlord?

As t o I tie quest ion of tenant s pa yi ng  rent; to a wo man called

mama Saidi. on behalf of Rahma (Respondent) as narrat ed by DW2 -

4, even if believ ed  does not. affect, the R es po n d e n t ' s  story. 

N a t u r a l l y  once o w n e r s h i p  changes, the rents had also to change 

I fie dest inaf ion: to Rahma's pulse and not Appellants.
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Th ere is vet a n o t h p  r • c o n t r a d i c i i o n l)p I v/rph Appellant. and his 

wi I ri('r;s 0W3 . Rashid .luma Kahama . Th i f> wi l.riPSS deposed that he 

w i I n e s s e d  hi - .id i I'piiipn I in lespecl of a vehicle being signed at 

R a h m a 's residence: that Iir also d i d sign and so were ot he rs

present ; that he saw Rahma pa vin g Appellant 200,000/= pash with a 

p r om is e In pay 100.000/= in .i week's I imp and that this money w;is 

for repa i r of the relevant. motor' vehicle wh ich  was parked just, 

o u ts id e and which needed repa i r k to the injector pump, cl utc h and 

brakes. On the other hand however. Appellant, talked of shs . 

35 0 ,0 00/ = being repair costs of the vehicle after it. had worked 

for iust a week and even then not foi the d ef ect s ex pl ain ed by 

I)W3 but c ea si ng  of the engine, and inferably not at r e sp o nd en t' s 

n l a c o . Thp trial eourt rightly found this w it nes s not c re di ble  

and T have found no clue for arriv ing  at the c o n t r a r y  view.

R e ga rd in g I he argument that the Reg. card is si ill in 

p o ss e s s i o n  of Respondent Ibis has amply been exp lai ne d by the 

latter that, as the d up li ca te  had been sent to Ml war a and had been 

in joint name with ORDH which had exten ded  a loan to her it took 

I i me In gel a dup li c at e by which I ime the Appellant had alr ead y

chan ge d hir. mind. This also cannot assist Appellant ,

I have laboured Through the various c o n t r a d i c t i o n s  for

cl a r i t y  and also to e st ab li sh  the sou nd n es s of the trial court's

findings on the c r e d i b il it y of witnesses. Although, generally, 

the I rial four I is the one best placed to assess the c r e d i bi li ty  

of w i t n e s s e s  who testify before it. and rarely should the court on 

appeal intervene (J. M. Kasuka vs Geo rge  H u m b a , Civil Appeal No. 

76 of 1096, c A, Mwanza R egi str y ( un repo r ted ) ) the c on tr ad i c t i o n s  

e xh i b i t e d  and ex pla in ed  above would have jus tified this court to 

intervene and o ver tu rn the dec i si on  if the said trial court, had 

arri ved  a I an op pos ite  conclusion, for such glaring 

irrefonei I able mat lets in e vid en ce a r e I he ones envisacied under 

I he except ion.

1 0



F s h o w  I d  m a k e  i h i p  m o r e  o l ' S P f v ; ) !  i n t i  w h i c h  s o m e h o w  l i a s  R o m e  

b e a r i n o  b p  f o r  r  t o u c h i n a  t h e  A p p e  1 1 a n t  1 s  c  1 a  i m t h a t  h e  w a s  f o r c e d  

l o  s i g n  F. x l i .  V2  f ' ) t  w h i c h  Mr . M s e l e m  c  i I ni l  K i t o m a l i  c a s p .  

A p p p M a n l  d i f l  n o t  r a i s e  i t  i n  s o  m a n y  w o r d s  b u t  o n  l o o k  o f  

t h  i n « s  . t o d a y , ,  s h s .  7 0 0 , 0 0 0 / -  m a y  r r o d )  t o  b o  o n  t h f l  l o w e r  s i d e  

r e g a r d i n g  v a  I u p  o f  a  h o i  j s o  s a i d  t o  h a v e  r) r o o m s  i n  I h e  m a i n  p a r t ,  

a n d  s p v p n  i n  t I i p b a c k y a r d .  A p p e l l a n t  m a y .  o n  s e c o n d  t h o u g h t s ,  

h a v e  r i o t e d  t h a t ,  h p  h a d  n o t  s p o u r p d  I I i p  p r o p e r  v a l u e  o f  h i s  h o u s e  

h p n c e  t h p  t u r n  r o u n d  a n d  d i s p u t i n g  h a v i n g  s o l d  i t . .  S u f f i c e  t o  s a y  

t h a t  u i i I p s s  f r a u d ,  o r  a b s e n c e  o f  f r e e  c o n s e n t ,  t . o a c o n t r a c t  a r p  

n t  o v e d  . t h e  a d e q u a c y  o f  c o i i s i d e r a l  i o n  i s  n o t  a  m a t t e r  t o  b e  

d e c i d e d  n o o n  b y  t h e  c o u r t s .  T h  i s  w a s  w e l l  a r g u e d  b y  Mr . M s e  I phi  i n  

t h e  I i i a  1 c o n  r  t .

S. 3!i (1 ){a) of our I,aw of Contract Or di n a n c e  C a p . 413

prov i d e s :-

"25(1 1(a) An agreement to which the consent, of the 
p r o mi so r is freely given is not void me r el y because 
the considerat ion is inadequate".

What. the learned author (Dr. AVTAR SINGH in his book. LAW OF

C O N T R A C T  3rd RDTTTON, 19R0 at page 79) obs er ve d on a similar

p r ov is io n of the law in India puls our legal sland in a nutshell

"Though the Indian Gout iact Acl does not in terms 
pr o vid e that considerat ion must be good or valuabl e 
to sus tai n a contact, it has always been und er st oo d 
that c o n s i d e r a t i o n  means s o me th in g which is of some 
value in t;he eve of the law. Tt must be real and not 
i 1 lnsory. whel tier ad equ atp  or not .... So long as I he 
considerat i fin is not unreal it is sufficient if it be 
of slight, value today".

and lie goes on,

"rf a parly gels what lie has c o n tr ac te d  for and if it
is of some value, which may be great or small, the
court's will not. enqui re  wheth er  it. was an equivalent, 
to the pro mi se  w hic h he gave in return. The a deq ua cy
of the considerat ion is for the parties to consider
■ it the t imo of ma ki ng  the agreement , not. for the 
c o m  Is when it is sought. If) be enforced. ( FU.AOKBtJRN,
J. in R o 1 ton vs Madden. 1H73 LR 9 OR. 55 1."
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T h e  a b r j v p  s p  i 1 I s  a v ' i ! f  i n t *■■> y e t  a n o t  H o t  a r g u m e n t  b y  M r - . M s e I e m

t h a t  t h e  A p p e l l a n t  c m 1 I b p  a v a  i 1 e d  t b p  d e f e n c e  ^ f  n o n - e s t ~ f a c t u m

( w I i p i p  h e  ( - . Hi  s a y  ' I t i p  d o c u m e n t  i s  n o !  m i  ( i p 1 ) c  i I i n u  K i l o m a l  i

c a s e  . I I  w i l l  b p  n o l  p d  t h a t  A i »i »r» 1 1 n 111 i s  a  I n v m a n  a n d  h i i i p i h  p -

s p t i l  p i I i n  t h i s  a p p e a l  a n d  t h a t  I i p  c o u  I d  p o s s i b l y  l i a v p  b r o u g h t  o u t ' .  

I b a t  i|pf n u r p  i p  sf> n i a n v  w o r d s :  r i p v p r l  I i p I r s s  b p  i s  c :b a  1 1 p n g  i n g

l l i . i  I I i p  w a s  f o r c p d  l o  s i  m i  E x h .  P 2  a  I I I i p  p o l l  o p  s l a t  i o n .  T w i l l

( b u s  c o n s i d e r  w h p f b p r  s u c h  d e f e n c e  c o u l d  bp.  a v a i l e d  t o  h i m .

I ndppd I he defe nc e of non —r s 1. factum was d et ail edl v

d i Kfii'iKPil bv the Court of Apnea 1 in KitomaIi rass where I be 

pt inciple pi i)noinif‘P(l bv bind Penn i ng . M.R. in HAl.T.H" v l.EF, ( 1 c) fS ̂  ) 

2. ('II. 17. was fici'ppl pd as a I i u p  bt oad pt i no i p I p of I Iip law

g o ve r n i n g  in our j u t i sd i cl i on as well, that is.

"Whpiipvpr a man of full age and i u k Ip r s t and i ng w h o  
fan rpad and wr i I r , s i g n s  a legal d o c u m e n t  w h i c h
is put b e f o r e  h im  for s i g n a t u r e  - by w h i c h  T m p a n
a doeiimpnl w h i c h  , il i:; apparent on I Iip facp of il ,, 

is. iulrutdpd lo ha ve  I i>ga I c o n s e q u e n c e s . Mien,. if 

Iip d o p s  not ! al<p I Iip t r o u b l e  lo rpad if. but sign s
as it is. r e l y i n g  on I Iip w o r d  of a n o t h e r  as to ils
c h a r a c t e r  or c o n t e n t s  or effect , he cannot, bp b e a r d  
lo say that it is not bis dnruinpiit . Rv bis c o n d u c t
in s i g n i n g  it be tias i epresent «d t o all those into
w h o s e  b a nd s it may come, that it is bis document ; 
and o n c p  I bev act up on  it as b e i n g  his do cument , he
cannot go back on il . and say it w as  a n u l l i t y  from
I Iip b e g i n n i n g " .

The court o ( apppa I w p i iI on lo lay down sit ua ti o ns  where the 

pr i nc i p l e  could bp relied upon, and these are enu m er at ed  in the 

head notes lo the cited case |{ i I oma I i in 1980 Tf.R,

"(iii) the plea of non-esl - factum is,, however, av ail ab le
in a proper case for 1 lie relief of (a) PERS ONS
who for pe rma ne n t or temporary reasons (not limited
lo bl ind ne ss or illiteracy) are not capable of 

reading the document, to be signed and s u ff ic ie nt ly  
u nd e r s t a n d  it, that is u n d e r s t a n d i n g  it at least 
to the point of d e te ct in g a fundamental d i f fe re nc e 
betw een  the actual docum en t and I tie document, as 
as the signer had believe d if to be.

(I') illiterate or senile pprsons who cannot t ead 
or app rp hen d a leaal document:
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(<-) Pfirsons w!m pe rma n en tl y or tempor a r i 1 v arfi unable 
through no fault of I he i rs , t o have . wi th out
i»xpl inal ion, any real u m l m  si and i ng of Hie f >u r f >r > r I
of ,i | ia i I i i'H I a r < lo< a line ii I . whether I It a I be from
dp f fx*I i ve educaI i o n . illness or i nna I e i ncapac i I v .

( i v ^  t h e  r e s p o n d o n  f s w h o  d i d  not . t o  t h e  k n n w l  riIor o f  t h e

c o m p a n y .  u n d e r s t a n d  I Iip R ikj I i s h  b i n a u n g f i  rind w p r p ,  a s

s u c h ,  i n t i o  p o s i t  i o n  t o  u m l n r s l  .'irul t Vip f u l l  p u r p o r t ,  

a n d  l e g a l  i m p  1 i e a  t. i n n s  o f  I ftp t e r m s  a n d  c o n d i t i o n s  

p r i n t e d  in that, l a n g u a g e  w i t h o u t  e x p l a n a t  i o n  in 

S w a h i l i  b e l o n g  t o  a c l a s s  o f  p e r s o n s  in w h o s e  f a v o u r  

t h e  d o c t r i n e  o f  n o n - p s t - f a d  u m  w o u l d  o p e r a t e . ;

( v )  a l t h o u g h  c o u r t s  w i l l  not n o r m a l l y  i n t e r v e n e  t o  p r o t e c t

a c o n t r a c t  i n n  p a r t y  a g a i n s t  I lie c o n s e q u e n c e s  o f  h i s  o w n  

frilly, t h e y  wi  I I d o  s o  w h p r p  t h e  p a r t y  s e e k i n g  e q u i t a b l e  

r e l i e f  is a p o o r  a n d  i g n o r a n t  p e r s o n  w h o  h a s  b e e n  

o v e r r e a c h e d  i n  t h e  a b s e n c e  o f  i n d e p e n d e n t ,  a d v i c e .

( v i )  T h e  a b o v e  p r i n c i p l e  a p p l i e s  I n  " c a t c h i n g  b a r g a i n s "  a n d

in I lie c a s e  ol <h*a I i n g  w i t h  u n e d i t c a  I p d  , i g n o r a n t

p et s o n s ,  M u '  bin d n n  ol s h o w i n g  I h e  f a i r n e s s  ol I h e  

I r a n s a e l  i o n  I i e s  u p o n  I h e  p e r s o n  w h o  s e e k s  I o  o b l a i n  

t h e  b e n e f i t  o f  t h e  c o n t r a c t ;

( v i i ) ..........

( v i i i ) . . . . w h e n  o n e  o f  t h e  p a r l i e s  l o  a v e r y  o n e r o u s  rind 

o p p r e s s i v e  c o n t  m e t .  p l e a d s  n o n - e s t  f a c t u m ,  t h e  

c l e a r e s t  e v i d e n c e  is r e q u i r e d  t o  s h o w  t h a t  t lie 

d i s p u t i n g  p a r l y  c l e a r v  u n d e r s t o o d  t h e  n a t u r e  o f  t h e  

d o c u m e n t  h e  s i g n e d ...... ".

T n  t h i s  K i l o m a l i ' s  c a s e  far m e t s X p e a s a n t  s in w h a t  w a s  k n o w n  a s  

" G r o w i n g  c o n t r a c t s "  w e r e  b e i n g  m a d e  l o  s i g n  o n  s t a n d a r d  c o n t r a c t s  

.i I r e a d y  p r e p a r e d  b y  a bill e h  c o v ,  a n d  in R u g !  i s h  l a n g u a g e  w h i c h  

t h e y  d i d  not u n d e r s t a n d  r e q u i r i n g  t h e m  t o  r e c e i v e  ' s t o c k  - srrcIs' 

for p l a n t  i n g  o n  e o n d  i t i o n  t h a t  t h e y  w o n  1 el s e l l  t o  t h e  s a i d  

c o m p a n y  I h e  h a r v e s t e d  s e e d s  f o r  e x p o t  I . T e r m s  a n d  c o n d i t i o n s  in 

I h p  c o n t  r a c l  s i m p l y  s e t  o u t  r i g h t ' s  o f  t h e  c o m p a n y  o n  o u r  h a n d  arid 

d u t i p s  a n d  o b l i g a t i o n s  o f  t h e  f a r m e r \ n e a s a n t s  o n  t h e  o t h e r  

w i t h o u t  i m p o s i n g  o b i i g a l  i o n  o r  1 i a b i  I i l v  o n  t h e  c o m n a n v  or 

c o n f e r r i n g  r i g h t s  o n  t h e  p e a s a n I \ f a r m e r  . T h e  c o m p a n y  h a d  s u e d  t h e
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b r o l l i p r  f a r m e r s  o n  Ft uni s  d u e  o n  I I i p  m o w i n g  c o n  I r a c t  . D e c i d i n g  

, Ki . i  i n s l  I I i p  c o m n a n v  . a s  s u m m a r  i s p d  i n  ! I i p  h e a d  n o t e s ,  I I i p  f o u r  I 

o f  A p p p  . i I 11 p  111 .

" ' H i p  ' R r n w i n n  f r j i i l  i .h -I  ' i n  t h i s  c a s e  i s  a n  u n c o n s c  i o n ; i b  I e  
h a  r o a  i u , f  a  11 i n o  w i I I I  i n  I I i p  c a  I e g o r y  o f  ' c a  I . e h  i n g  b a t ' a n  i n ' ,  
i n  w h i c h  i i n e o n s o i e n l  i o n s  i j s p  w a s  m a d e  b y  o n e  s i d e  o f  I I i p

t b p  d o w p i  , i t  i s  i n n  o u t  r>f  t h e  c o n l  i ; i r l  i n g  w p a k n e s s  o f  I h e
o t h e r  s i d e .  w h i c h  t I i p  c o m  I s h o u l d  r e f u s e  t o  e n f o r c e  o n  
p o i  i i I a  b 1 p  m o u n d  " ,

, i n d  . e  I a t  i f v i m i  I I i p  ( ’.! o b s i - ’ i v e i l  .

" I t  i s  a  p  p  a t * p  n I f r o m  I t i p  1 G r o w i n g  r o n f  r n c t  1 t h a t  I b n
u n d p f a k i n u  w , i s  a r:r>MMtio n v p n l  h i p  o f  b o  t 11 p a r t  i p s  ,
. i s  I I i p  i P s p o u d < M i  I m  o w m  s w e r p  t o  b p  p a i d  o n l y  i f  
I t  i p t a  t i n i i to v p 111 111 p wa  d p  a p  t o  f i ! , a n d  i t  w o u l d  I >p 
u n c o n s c i o u a h l p  t o  h o l d  o n l y  o u r  n a t t y  l i a b l p  f o r  I I i p 
r i s k s  a n d  I o s s p s  o f  t h p  c o m m o n  v e n t u r e " .

1 c o n s i d e r  I I i p  t w o  e a s e s  t o  b e  d i f f e r e n t  i n  I l i e  i r  e n t i r e l y ,  Tn 

K i t o m a l i  c a s p  I h e  d p  f ' e n d a n t  s \ f t e j s p o n d p n t  s  d i d  n o t  rl i s p i l l  e  t h e  

s i g n i n g  o f  t h e  c o n t r a c t  n e i t h e r  d i d  t h e y  a l l e g e  t h a t  t h e y  d i d  s o  

u n d e r  d u r e s s .  T h e  c o u r t  w a s  m a i n l y  c o n c e r n e d  w i t h  t h e  u n e q u a l  

b a r g a i n i n g  p o w e r  o f  t h e  p a r t  i e s .  T n  t h e  c a s e  at .  h a n d  h o w e v e r ,  t h e  

A p p e l l a n t  d i s p u t e s  h a v i n g  s i g n e d  I h e  n o n  I t a c t . , a n d ,  a r g u e s  t h a t  ,

i l  h e  d i d  i t  was;  d o n e  u n d e r  d m  e s s . ,  p r o p o s i t i o n s  w h i c h  a r e  n o t  

s u p p o r t e d  a n d  a t e  c o n t r a d i c t e d  b y  e v i d e n c e  a s  a l r e a d y  f o u n d .  T h e  

e o n !  t a e l s  ( R x h .  P I  a n d  7.) a t e  s i m p l e  c o n t r a c t s  c o n c e r n i n g  s a l e  o f  

a m o l o i  v p h i c l p  a n d  a h o u s e ;  P W 1 a n d  7. A d v o c a t e s  w h o  h a v e  b e e n

f o u n d  v e r y  c r e d i b l e  b y  I l i p t r i a l  c o u r t  a n d  t h i s  c o u r t ,  a s  w e l l ,

i ti t h e i r  I p s t  i m o n i e s  t h e y  d e p o s e d  h o w  t h e y  e x p l a i n e d  i n  K i  s w a h i l i  

I h e  c o n t e n t ' s  o f  t h e s e  c o n t r a c t s  t o  a l l  p a r t i e s  b e f o r e  e x e c u t i o n .  

T h e  c l a i m  o f  h a v i n g  s i g n e d  t t i e  c o n t r a c t  ( R x h .  P2)  a t  t h e  p o  1 i c e  

s l a t  i o n  m i l i t a t e s  u n r e s e t v e d l y  a g a i n s t  t h e  w e i g h t  o f  t h e  e v i d e n c e  

a n d  c a n n o t  s t a n d .  T h u s  t h e  f a c t s  d o  n o t  b r  i n g  t h i s  c a s e  u n d e r  t h e  

p r i n c i p l e  o f  n o n - e s t  f a c t u m .

F o r  r e a s o n s  d i s c u s s e d  a b o v e  t h e  a p p e a l  s t a n d s  d i s m i s s e d  i n  

i t s  e n t i r e t y .

(F, . R . K a  1 e y e v a  )

Up  I i v p  r p <1 o n

(L^J! tc ■>
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