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On 7th September 1999 the plaintiffe Joseph Donat Kessy and Nemesl
Joseph Donati filed in thire Court Civil Case No. 3%5/99 against JUMA MAGEMBE
NGOMANT JND THE CHATRMAN, CITY COMMISSTON seeking among others = Casleration
that the tw0vhouses on Plo®sz No. 419 and 120 Block B Sinza Kinoﬁdoni District
are lawfully owned by‘them. Upon filing the'plaint on 7th Sephember 1999, the
plaintiffs through the services of D.K.Mautabuzi & Co. ﬂdvocaées also filed
& Chamber Summons under Order XOWIT Tule 1 ond 2, Seotion 63 (¢) and (e
and 95 of the Civil T'rocedure Code praying for temporary injunctioﬁ againat'
1st Respondént / Defendant from evicting the tenants end taking P Jssession
of the houses pnﬁer dispute end the subjecpgggeﬁﬂe proceedings. On 14/10/99
Mr, Jume Magembe Ngomani 1st Respondent =nd Defendant entered appearance
prayed for and was gfénied 1eéve to counter the Chamber applications Hé_ﬁg&V
to file his counter =ffidavit .n 22/10/99 and the application was seb for

nearing on 9th November, 1999,

o 9th November 1999 the applicants / plointifs appeared but '!ét -
respondent‘/ defendant did not appear and had not filed his countar-‘ 
affidavit as ordered wherext the applicants / plointiffs vere given_lesie
to argue the application exparte on the very daye Following the applicéhts/
plaintiffs submissions the court.grsnted the temporary injunction gsought
against.the'Respondent / Defendant®, his agents or 20y person acting undér
his authority restraining them from hersssing or evicting the‘apﬁiicﬁnté/
plaintiffs tenants occupying the houses on DPlots 419 & 420 Block‘ﬁ‘51nza
grea pending the determimation of the sult fileda SR

Sincé the grant of the temporary injunction on 9th Novembér 4999?'%he
case hms been mentioned four times on 14/12/99, 9th Februery 2000, Sth April
and today 1/6/2000. To day the 1st respondent / defendant apﬁeé}éd in person
and advocated by PO %2 Hzonzo Pimbo who informed the court that he hes’
since April 2000 accepted to toke up the brief of he ﬂst.reépondent / defendon

on a 1egﬁl sid besis, Upon being informed of the stotus guo of the cese,
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Professo; Fimbo przyed for lesove for extension of time to file a written
statement of defence, o praysr which wns vehemently resisted by Mr. Lyimo
dearned ad%ocate for the plaintiffz. Mr, Lyimo argued thet in terms of Oréer
TIII of the Civil rocedure Code, the deferdmnt's normsl time o file hie
defence is twenty one days (21) from 14/10/99 when he entered appearnance

unless extension of time was granted. Mr. kyima further argued that in terms

of Order VIIT Rule 1 and 2 of the Civil Procedure Code as emended by €N Lz2/94
the court is no longer empever -1 to ext¥end time to file the defence 25 from

6th November 1999, Mr, Lyimc therefore urged the court to reject the applicntio:
for extension and Proceed ei'her to enter Judgment or order to Preve the case

ex parte by orzl evidence under Order VIIT Rule 14 (%),

In his right of reply Frofessor Fimbo while coriceding to Mr, Lyimo's
argments requested the court to use its in herent powers in terms of Toction
95 and 95 of the Civil Procedursz Code to grant the extension sought for the
ends of justice to be met in ths cose under reference particularly taking

into account that the defendant is illiterate with no means.

Tt is not in dispte th~t *here hnm Deen on incrdinste delay on the part
of the 1st defendant to file hin urititen ¥ ritement defence after he¥ing being
served with the plaint and upon entering sppearance on 14/10/99, There hrs
been no sufficient cauge oi reason given for the deley for this Sogrt to
exercise either -its di?cretiozﬂ%nigrent pcuters under Section 9% j? 95 of tha

Civil Procedure Ccde in line -r'th the argment of Professer Mgongo Fimbo,

On the other hond there is +he submizsion by Mr. Lyimo learned advocate th
in terms of Order VIIIT Rules (1) and (ii) of the Civil Procedure Code as
amended by GN L422/94, followirg this inordinste delay this court's hsnds are
tied from further extending the period to file the defence in question. T
agree and note further that the force hehind the amendment in 6N L2294 is to
restrict the periocd for Piecdings so that the matters under dispute go to
trial earlier then later, T -m afraid the 15t defendant cammot escape the
force in Order VIII Rule 14 as zmended by GN 422/9L. Accordingly T reject the
prayer for extension of time to file a defence on e rart of the “irs®
defendant and order that the T12intiff proceed to Pove the cose exparte
against the first defendant,
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