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JUDGMENT

Yanento, J.

Salum Hussein had bought a piece of land at a place called Mbagala
Kiburugwa. He bought it way back in 1994, on 16/4/94 from the late
Mpaza Saidi, The measurement of the plot wes not stated except the
permanent crops which included six coconut trees, one “Mustafeli' and
one stump of bahaba trees. That sell was purported to have been
witnessed by Halfani, a police officer for the Purchaser Salum Hussein
who ftestified as PW1 at the primery court and Selemani Shabani for
witnessed the sale by Ngsza Saidi Musa Magenge DW2 witngssed the

sale as a ten cell leader,

Sametimes in 1999 Salum Musa, the appellant saw the respondent
Raphael Mjema developing part of the area he believed he had bought,
He instituted civil Proceedings at Mbapgala primary cetrt for recovery
of his land which had been trespassed by the respondant, On hearing
the case, the court reached a unanimous decision that the land which
Raphael Mjema was developing was not part of the lapd- the appellant
had bought from the late Ngeza Saidi, but Raphacl Njems had bought
it from the daughters of the late Ngaza Saidi who were the beneficiaries
of that land, the property of théir late father, Mhe appellant was
not satisfied by the decision of the primery court and go he appealed
to Temeke District Court where the =ppeal wes dismissed with costs,
The District Court had believed the cvidence of Musa Maprage who was
the ten cell leader who witnessed the sale of the land by Npaza Said
to the appellant and the person who knew the boundaries and that
the area sold to the appellant never exceeded one fruit trec called
mfanesi®, The respondent was declared to lawful owner of that ~
plot, sold to him by the heirs of the said Ngaza Saidl. Then he
felt agein agrieved by that decision of the Distriet Sourt, hence
this second appeal.
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The sppellsnt in this appeal iz represented hy Mr,e Muyovelwa
learned counsel while the respondent is representcd by one Julius

Ndyanabo, lesrned covnscls The lenrned counsels urgued this appeal

by way of written submilisslonsSe

fhere is only onc ground of appeal filed in the following words:

for vpholding the judgment of the trial primery
court mopistrate who clearly failed to wroperly

1

irect herself on the evidence adduced on the

joN

jscue of ownerchip of the disputed lande

The main issue herc is, as T see it, whether the land sold to
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the apncllant by the late Nenoa included that piece of lend
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sold to the respondent by the heXr's of the said Ngaze Sgidi. 1 =2y
so bacause both the sppellant and respendent are claiming to have
bought the land, which formerly helonged to the late Ngaza Seidi, but
s0ld by two differcnt persona 2lities, being wgaza Soidi himcelf and

his deupghters after his deallve

e lesrned counsel for the anpellont urcgued in his first point
that there was no evidence that ony of the children of the late Hpaza
Saidi had been granted the probate letters of administrotion in res=—
pect of the said late Salum lipaza. Before I proceed, T wouvld like
first to keep the records of the learned counsel for the arpellant
that the name of the originol owner of the land is referred to as

not Selum Mpaza/Hgpza. Secondly
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idi Mgoza/or Mgzza Seidi an
end more important the leorned counsel is informed thot there 1s
nothing in law colled probste letters of mdnlalstratlon. There is
a difference in use in l»w of the worde prokate and lctters of
administration. I need not go in conducting a lecture on these
two words as tney are not issues before me to determine, oecondly
there was no issuc bofore the District Magistrate or any other

' Gl 2

ourt to determine as to whetkher the children of the late ©Saldi Mpgaza
hsd the capscity to dispose of the estate left to them by this
2ate:father or not. The undisputod cvidence is that the three
daughters of the late s Saidi Mgaza werc the heirs of their father's
state and thet one of them, Moriam Mgaza testified before the
primary court that they had sold the part of the land (which was not

sold Dy their fa ther) to the respondent, Raphael Mjcma.
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She testified as D, If there wes any dispute awmong the beneficiaries

of the late Salum Mgeza, then the issue of grant of letters of admini-

stration would be relevant, otherwise, it 1s irrelevant in this appeal.

e lesrned covncel submitted further thiat there was no sale

agreement between thu heirs of the late Salum Mgaza and the respondent
solemly becaus: there is no written sale agreement., The learned
counsel did not proved its fortify his urgument with either statute
or decidad cage which invalidates th disposal of land held under
customnry law if the sale aprvement 1is not reduced into a written
agreement., I knov of no such rmandotory provision of any law or
decided case. However, there is clear evidence of the respondent,
Raphacl Mjema that the land in dispute had been sold to him by the
heirs of the late Saidi Mgaza, a fect known by Musa lagege (sic) a ten
cell leadcr of the area and the sellers as evidenced by tlhie evidence
of Mariam Mgoza SUL, Musa Magege 5U2 had told the primary court

magistrate thet he wes present wiom he deceased sold his land to
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the appellant as well as when the heirs of the said B3idi Mgaza

sold the remaining part of the land to the responctent, That

a direct cvidence by a witness who witnessed the two sale transactions
to two different buyers on two different parts of the land, though

it all originally belongcd to thic same person, Saidi Mgaza, before

he died.

The learned counsel for the armellant has called upon this court
to discredit the evidence of an eye witness for no good Teason,
Vusa Magege had been very thorough in his evidence that the piece
of land sold to the ayoellant ended at a ‘mfend si’ and that beyond

thet was the place sold to the re This cvidence was also

supported by the finding of the court itself on visiting tAe locus
+s
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in quo when it found the boundary of the apvellants plot uemacat\u by
(makuti) coconut leaves/branches made as a front fonce of ©

ppcllantts 1”ouse. As soid carlier and repested by the learned
counsel for the resypondent, Musa lagege SU2 hed been a fair and
nentral witnesc in thie nome of a tean cell leadur so much that it
cannot be prudent to discrodit his cvidence on oath before the

triasl court,.
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The whole evidence before the trial court showed that the land
sold to the appellant is not the came which was sold to the respondent,
The respondentts land ended at the road and it boarders that of the
appellont at a place where were a troe called mfenesi, The land
sold to the appellont wus hehind or it cnded a2t the Syfenesit and

not more than thet, This leads me to the following conclusion,

That the respontent lawfully hought a piece of lanc sold to
him by the heirs of the late Said Vpsza, that Saidi Mgaza had sold
1and to the appellent not beyond the Ymfenesi® tree end thirdly that
the heirs of the said Saiai ﬁgaza had the cepacity to sell the estate
of their late fathor as they were the beneficiaries. Both the primary
Court and the District Court were correct in dismissing the plaint
and appeal respectively. I also dismise the eppeal belfore me as

it hes no merit at all. It is therefore dismissed with costse

A R, Manento
JUDGE
1/3,/2001
Coram: Mutungi, DR
For the Appellant - i, Myovela
For the Respondent -~ Prosent in person

Manurbu (Hrs)

Court: Judgment read this 1/3/2001 in court in the presemce of

counscl lyovela for the appeliant and the respondent in

person rcad before Fes.Ke butungi, DRIC,
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