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This judgement was fixed to be delivered on 2‘5/02/2003. But eince I hova
now got opportunity to write it, I find no reason to kcep the judgement
until that date., Hofing said that I now proceed to give reasons for my
decision based on the merit of the appellant's appeal.
The appellant is MAJALTWA PETRO, He was charged with and convicted
of the offence of robbery wicth violence C/s. 285 and 286 of the Penal Code
by the Mpanda District Court. Following that conviction the & w2
Honorary Magistrate Mr. Mlegehi sentenced him to serve fifteen (15) years
impriscnmen*. Th~ ~onvicllon and the sentence aggrieved the appellant and
in the result he preferra:. “his appeal.
It is the casc for the prosecution at the trial, thot on the 27th
dry of July, 2000 :t about 7.00 p.m. (19,00 Hrs,), =2t Kotumba Refugees
Settlement within M»anda District, Rukwa Region, the appellant confronted
one PERAYA W/0 ANDRZA, the complainant (PW,1), and robbed her of her
Shs.70,000/= by violent means. He (appellant) denied the charge and
the evidence given by Deraya (PY,%1) and Specioza d/o Bisimena.
In brief, the complainant's case was that on the duate material tc .hnis
case PW,1 and PW,2 were coming from Mnyaki Market and werc cn t. ~lr
way home at Kemiasula., PW,.2 was walking behind Pv,1, 'then a FP?B; cenme
from bchind IW,2, then went pest her and on reaching Pu.1 he seized her
tyiste

from behind., *threw her down, 31 her right ~rm whi_ was holding
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her hond-bog ond then took it away Ty~ her. The thug then releessed

|

himself from FPii.1 and sped awey corrying lie hend-~bag which, according to

F',1, contained T,5hs.70,000/= snshe P¥.2 corroborated Fil.i's testimony

) . . . conunlned
but she would not confirm whether or nct the bag - T.5hs .7 ,000/=.

There is ouly ona ntral questicn 2nd this is whether the eppellant
vwas properly identified by the witnesses (PW,1 nnd I¥.2)” The lecrned
State Attorney who zrgucd the appeal or behalf of the Respondent/Republic
mcintained thot théikﬁhntiiication of the appellont by Plat and Fd .2 Wes
without mistoken identity. #iccording to him, the offence took place Hhen
there was sti1l lizht from the sum, as it was just about 7.00 p.m. thn the
sun was just setting. Secondly, it is Mr,. Malate's submission that Pw.1
had sufficient time to sec ond watch the appellent when the latter was
searching her breasts nnd also when he threw her down, twisted her right

then

arm end “.Zﬁsnatched from her hand her hond-bag, Third, according tol the

Learned State Attorney, the oppellant was lnown by both P¥,71 and p¥.2

and so the question of unmistaken identity would not orise, Also thatt the
appellant never refuted the foct thot the two witnesscs knew him.
to the 2ppellant, the evidence was cooked agninst him keczuse

According

of the well known sour relntionship between the two tribes « TUSI and

HITC, It is the eoppellantis testimony that Pé.1 =2nd PY.2 are Tust enh'
hinself a Hutu. He furthar siate?d th=t ot Katumba there were cther tFo
persons by the neme of Majaliwa.

Having reed the covidence and judgement of *the District Court VGTP
closely and also the submissicn by the Learned Stote sttorney, I ~m nbt

inclined to believe that therc was any robbery thot took place on the

materizl date agrinst Pé,1. First, both the prosccution witnesses toFd the
trinl court thet the offence took place not fer oway from the residcnrial
place where people were living., PY.1 cloimed that they raised z2larm buu
only children turned up. ond, yot, none of those children were called te
give evidence. She also said that one adult went to the scene hut thet ves
aTter the tandit hed run zway. But the said Padult’ wes nover mcn:ionau

by the name ond such wittess wouldl heove been importont to tell ¢ Lr 2s
wvhat P¥,1 snd PY,2 rilated to Wia or her, and whatcver they told him Fr her

@8 who rcobe? PY,1,
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I have 2lso examined 2 docuaient P . rusd o L a PF,7 which the
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trial court admitted as exhibit B, 'This documoent was issue?l by Katumba
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Police Station or 1/03/2000 referving PY,1 to Katumba Medical Centre., 1f
PU.1 was injured, cu 27/7/2000 why d.d she weit for five days before she
reported the mztizr to the wlice? 4Alse in the course of perusing the
district court's procecdings I come scross 2 document written by SFISA
MTTNDAJT WA KIJIIT ~ KﬁiINULd‘u KATUIIGA, which wos received by the trial
court aud merked as Exhibit "H', This document (dzated 1/8/2000) was
addressed to the Police Qfficer incharge of Katumba Police Stetion, being
a report relating te PW,1's sompleint about the alleged robbery committed
to her on 27/7/2000. On this cvidence, my concern is why P¥,1 had to weit
for suchi a long period tc complein to the relevant authority if it was truc
in fact thet she .1id identify her nasscilant end robber? And if she was
hurt, s purportedly indieczted on exhibit 8%, did she heve to weit for five
days bofore she went to hospital? After 211, this exhibit 787 was cdmitted
2goinst legal procedurc beczuse the 2ppellant wos never asked if he hzd eny
comment on the contents of exhibit I before admitted into evidence.
He was therefore denied his rigiht of objecting or, otherwise, to the
admission of the purported FF,3,

Again, if the conpl»int was reported to Katumbe Police Station why
there was no invcstiéation done by the police to confirm whether or not

-
Pl{,1 was really robbed of her Sns.70,000/=. Another doubt is that the

apnellant is cleimed to hove dropped down his hat (cap) when wrestling

with PW¥ 1. That after h; had wolked some distance away he rerlized his cap had
drepped down. According to the evidence on record, the appellent returned

and snatched it away from P¥,1 who hod piclted it up. It was nct stated

that the ~ppellant (DV.1) was armed, A supplementary gquestion that poses,

iz why PW,2 4id not assist PW.1 to stop the appellent from taking back the

cep which would be used 2s port of evidencet There is nething in evideuce
suggesting what PY.2 did to assist FW.1, ~apoart from the 2i-rm (he all Ly

raised aftec Lthe alleced robber had run avay.
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In the totality of “re wvidence or recor!, with respect to the

’.

cogent that no reasonskle doubt could be afforded to the appei.ont,

In my considerced view, the prosecutinon's cose falls short of the stendard

Learned Counscl, I am not satisized {that e cose fr prosecrtion waﬁ 50
i
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required to prove =geinst the innccence of the accused beyond reasoﬁéblc
deubt, I find ii doubtful =s whetlilr the circumstences as nerrated by

PW ., an Fl.2 had sny relotionship with the offence of robbery. And‘if
it was true that the appellant confronted the witnesses then the scuffle

hetvween them could keove heen of somethiag else. In the result I all¢w

!

the appoel, qucsh the convicticn and set aside the sentence, #s 2
ecnsequeonce, I therefore, = crder the immediate rcleasc of the priso&er

unless he is otherwise lawfully neld, fccordingly it is so ordered,.,
|
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A. C. MREMA

11.12.2002

AT MBEYA, this 11/12/2002 in the

prescnce of Ms Sambula, Learned State Attorney.

ST JUDGE

11/12/2002




