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MACKAHJA. ~ J .

This ayoecuL tr^eas i t s  o r ig in  Ti'<xi  ̂ c i v i l  fjj prt3*'̂ r> r̂vur a 

pareel o f  land which was the subject matter in*'C ivil Case No* 12 

o f 199? of the Mascbg primary i^airrt in  viLl^h. tha apE&lluni .sued 

Saras-ajti JMUirval>a.na far* rooo^nEry o f  that land. The appellant
*»

Auc«e^4<Ni the la t te r  was orde*£d to  £:QiU3pruia4e tJa£» 

a sum -af A jr os  a

hak 1 pfrFiriP-nfiLrgL o«f the su it
land; fhe*order fo r  compensation quashed in  a* oppoal befona*

the Rungwe D is tr ic t  Court s it t in g  at Tukuyu. Samaoni Mwambene

lo s t  in  the second appeal before th is Court.

I m. the meantime iSamsoni Mwambene had suffered several people

to occupy the su it parcel o f land, that i s  to say, Moses KwalwisiT 

Ssai Kibona, Adam Kpnlano, Kajela J a ilos  and Mwanyangila 

^wakabopela. In order to recover the land from these people, 

wha appear to have become squaters when th e ir  lessor lo s t  the 

case, Edson Mwsnyingili in stitu ted  an application  before Rungwe

. . , / i



D istr ic t  Court fo r  an order fo r  vacant possession from the above 

people. What follow ed was a force in  which the D is tr ic t  Court 

tr ied  the case a l l  over a/^ain, ca llin g  witnesses and ended up 

by settin g  asside the decision  of th is Court by which i t  was

declared that the sv.it parcel o f land belonged to the appellant. 

In p articu la r , th is Court held, at page 3 o f the typed eopy o f 

the judgment th u s;-

"Let me pause here and say that the 
concurront finding by both courts below 
that the land indispute was throughout the 
property o f the father o f the respondent 
which could pass on to the respondent 
in  inheritcnce could not be fa u lte d ..* .
The appellant’ s claim, as demonstrated, 
was wholly unsubstantiated* I t  was 
a fu t i le  attempt to defrcu i the children 
o f James, including the respondent, o f 
the land in  d isp u te ..* ” .

In spite o f the above exposition  of the factu a l p osition  by the 
High Court the learned appellate D is tr ic t  Magistrate stren -^sly  
tr ied  to undo that d ecision  by holding that the app lication  fo r  
an order by which the respondents were to be ev icted  was barred 
by operation of the doctrine o f res .judicata* That, o f course, 
was a m isapplication  of the doctrine because what the appellant 
in stitu ted  was not a su it ; i t  was an app lication . In any case, 
since the respondents were demonstrably in v itees  o f Samsoni

Mwambene’ s, 3nd the le t te r  having been found to be a swindler

by the High Court, he could not pass any good t i t l e  to the

respondents.

The appellant complain® in  the fourth ground o f appeal that 

the D is tr ic t  Court’ s ru ling  i s  contradictory in ter  se* I find  

a lo t  o f merit in  i t  because the learned Magistrate who made



th is d ecision  was the same person who uphold the appellant Ts 

righ ts in  h is court*s C iv il Appeal No.28 o f 1998 in  which he held

that the su it parcel o f land belonged to the appellant, observing 

that the respondent therein was an in v itee  because h is only 
authority over the l f;.nd was that o f being a care-taker while the

appellant was away in  Zambia#

Mr. Mushokorwci, learned counsel, has made a b r ie f  subr.ii 3 si on 
»n r bo-half o f the respondents, contending that Samsoni Mwambone 
did not l it ig a te  on behalf o f the respondents. I e n tire ly  agree 
with him that that was the p osition , and the reason is  not far 
to fe tch . As in v itees  o f Samsoni Ilwambo ne * s the respondents had

no I qcus beoause th e ir  righ ts were derived from Samsoni Mwambene's'f " " T - .

possessioa of*land. Onee he lo s t  possession  o f the land, the rights 

o f h is in v itees  were autom atically extinguished.

Upon:"', the above observations the appeal su£>.eeds and i t  i s
1 iaccordingly allowed with costfi. I t  i s  d irected  that the respondent

do give vacant possession  to the appellant as prayed in  h is  

app lica tion .
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