IN THE LUIGH COURT OF TANALNIL
AT I"BEYA
MISC. CIVIT APPEAL NUMEER 13 OF 2001
(From the dccision of the District Court of

Rungwe District at Pukuyu in kisc, Civil
aprlication No.® of 2000)
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This aupeal troems its ordgin from 2 civail digmde over a
pareel of land which was the subject mastcr in €ivil Casc Ho,12
of l§91 of the Maschg Primary fanrt in which the appglland gusd
Samsomi Mwwgbenc for reoovery of that loni. The appellant -
sucecadsd and the latter was ordeped tQ cupensade Lo farmer
. & sum.af m.w&z,ww Wl;us-mé. developuents os a
yonditign;peaﬂgiénti;ot‘takinghaagaét agasceasion of the suit
land. ®he ¥order for compensatiom was guashed in am gppeal before
the Rungwe District Court sitting at Tukuyu, ~Samsoni Hwambene
lost in the second aoppezal before this Court.

Iw the meantiic [Samsoni Mwambene had suffered several people
to oecupy the suit parcel of land, that ic to say, Hoses Mwalwisi,
Bsai Kibona, 4dem Ipnlano, Kajela Jailos and Hwanyangila
Mwakabopela, In order to recover the land from these people,
wha appéar to have bcconme squat;zrs when their lessor lost the

case, Edson Mwonyingili instituted an 2pnlication before Rungwe
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District Court for an order for vacant posscssion from the ~bove
people. What followed was a force in which the District Court
tried the ecase zl1 over agzain, calling wiitncsses and ended up
by setting asside thc dceision of this Court by waich it was
declared that the guit parcel of land belonsed to the appellant,
In particular, this Court held, at p27e 3 of the typed eospy of
the judgment thus:- |

" ®let me pause here and say that the
concurvcnt finding by both courts below
that thc land indispute was throushout the
property of the father of the respondent
which could pass on to the rcspondent
in inheritence could not be foulted.<..
The appclliant's claim, a3s demonstrated,
was wholly unsubstantiated, It was
a futile attempt to defraul the children
of Jamts, including the responlcnt, of

the lond in dispute...".

In spite of the above exposition of the factuzl position by the
High Court the lesrncd appellate District iazistrate strepously
tried to undo that decision by holding that the application for
an order by which tihe respondents were to be evicted was barred
by operation of the doctrine of res judicuta. That, of course,
wes a misapplication of the doctrine becnuse what the appellant
instituted was not a suit; it was an application, In any cnse,

since the respondents were demonstrably invitees of Szmsoni
Mwambene's, and the lutter having been found to be a swindler
by the High Court; he could not pass any Jood title to the
rcspondents,

The appellant complains in the fourth sround of appeal that
the District Court?s ruling is contradictory inter se, I find

a lot of merit in it because the learned logistrate who wmade
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this decision wos the same person who uphecld the appellant's
rights in his court’s Civil Appeal No.28 of 1998 in which he held
that the suit parcel of 1lznd belonged to the appellant, observing

that the respondent therein was an invitce bececause his only

authority over the lund was that of being 2 care—taker while the

appellant was away in Zambia,

Mr., Mushokorwo, loczerned counsel, has made a brief subinizsion
sn bshalf of the respondents, contending that Samsoni Mwambcne
did not litigate on bechalf of the respondcnts, T entirely agree
with him that that was the position, and the reason is not far

to fetch, As invitces of Suamsoni HMwaorbcene'!s the respondcnts had
no locus beonuse their rights were derived from Samsoni Mwambene's
FE S

possessiom of.land, Onee he lost posscssion of the land, the rights
of his imvitees w.re automatilally extinsuisked,

Upon the above observations the anpeal sudseeds and it is
{ R
aécordingly =llowed with costa, It is dirccted thét the respondent’s

do give vacant posscssion to the appellant as prayed in his

application,

Delivercd.

sgd: J.i. MACKANJA
. JUDGE
T 11/10/2002
Appellant: In Person

Respondents: In Persond
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