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ThiE is a second apP0al.:he n~spor;dent, J\IURI MLUGUhad sued the

~ppellant at Ukonga Frir:~ary Cour-t for .: d.ivor ce" and distribution of

matrimonial property. The trial court found that a pres~~tion of

~1age ·~10£ o~drabli.,",~:od~1.;:': :':0~.Tcrl;lle leeo ~.::-oceeclGdto II dissolve;!
the lW.rringo crid to order an ccuo.I di.'3tri"\:)ut:'on 0;;: =~1~ ••1 ,,~~

which consisted of one houae at I\:ipunGuni B end D 3 acr-e fnrr.! at

fujohe. }\ggrieved, the Appell::mt appec Led to the District Court of

lla1D. TbQ District C0ur-lr ~held the triol court's decision end diami-
ssed the appeal. The [,ppellontJps no...-: '=-I='FQ'Jl1 ••.d tr:> tiQ..;; cOUX"": ~s.d:ns"t

the d~ciaioD of tho f:U!oot apPellnt •• court .~nd the trio.l court.

In:i.tinly, th~ !,ppellnnt amplo:red thf; sernees of Mr. ;·:ush'~~.

letlrtled counsel who filed 5 g1"ounds 01 ~PP~l, Unf~r-t-elly ?~r.•.

fuBhwn'ba wHhdrew from the conduct of the nppc31 before the hearing ••

So the ~1Il, ••• "'~ed aM ~d the apl';;.~lin person.

In hor .submission 1:1 court ~ the I-tppell~nt soid she h::ld li"l~d ~i~

the Respondent for 2 yee"f:o. She B!:tid the P.~l'ondep~ £ound heJ.'"'trith the

neuse arid - the form in dispute I when he moved Ln , She submit ted ·~s she

h.:':ld repented inthe'·Lo1i-fe·rGourts th6i:· the· ::1espondent con+r-Lbut ed

no+hfng , and urged this court to nllow the nppecL and set <'side the

two LowGr-Courts'decisions.

·The Resp0!1clent aubnri t ted th.:-t he ho d lived ".lith the Appell:mt

from 1996 to 2001. HE: s:d.d they hid undergone n cus tornor-ym:irririge

and Ln the course thoir :::ohobitntion they aquirc:cJ a house ond n

fo.rm. In this court the ncsronc1(mt snid he contributed Shs·. 180,000/=

for the purchc.se of the f::l2~L1whose rrice waD 400,000/= ·::tnc] Sh8.

150,000/= towc.rds the purch::.se of a plot bought c.t Shs. 280,000/= ••··

••••••.• /2.



He said the s:-:id house is cur rent Ly v:llued ~t Shs. 15,ooo,ooq/;: .cnd

his own contribution wos Shs. 1,800,000/= ::.nr1 s~id he w!;!s working at

KIBO PJ;FEll INDU.ST:S~ LT=:· o...'1C e:::r-·inn:";h::::60,)00/= per month up to
2002. 1\11 t~:ese essertions were re:utec '!:JJr the .'-r:-ell~nt who said she

hod docur::entary ovic\,::nce to rrOYe tl:::tt t:-:e rro=~ertiec were h~r own"

she insisted that she e:et the ~esr:cndent in lJovemb8r 1998 ann thn~· ~

\,lhenhe moved in to hor- house ,:mc1 hr e never- [Son€: into any form of

cus tomor-y r;;.:trricge. She: therefore }:rnj-e:c that the ::11'pe.:l1be allowed,

In or('<:;r to bo feir to tl:" :p:.>rties Ln this:tp:re:::1, I \,/ill not

only consic'0r t!le submissions of 1:118 1..~.:u"ties[~~,~ein court but also

the groull:;s raised in the retition 07' ar:-eo1 \·Jhich the Respondent had

opportunity to traverse.

In her first srounc1 of e:r-rc(.!l, the '\I'pellant ori ticised the trial

court anc' the L:istrict Court for upholc1il'1gth"')t there wos a valid

8.:1rri.:1gebe tween tb" pc;rties o.nc1Y;jt finding th::t there 1t/ClS a subsi-

sting ::-:::·.rric:8bo twosn the ,~<pr0l1::'l1t~!1(1one NhE;3IBU R•. SAD;\I.J...j'JI. The

l(eSpOl';~8ntsaid this :~round vms b~::;01G':::s'bec:-·use the :::tlrr1oge between

thE.;1·~p;ell~r-t~.1:c1the ;:~esp'oncJe)-;t ';JUJ not c1issolv(:d by the court of

low. Here in cour t , t~:'f~.',:_::;(:ll~ntB:::tiJ th(:re vIce no c::-rri,::ge be twoen

fhem where.:1Sthe :1osrondent- soi,' th(;re ',"X; .r: cus torr-rv rr.-rri~,::e.

"From the judcr:l(;nt of i;~'1GhIO ccur+s 1>e10.••.1. th8re 1..s no doubt

th~t the two courts be Low h ~ve cr;;;ieshec: thE:cse1 vee in ~ ::yri!)(] of

·;1 n.loc" hii kuvunjwa b'J~ L'ujibu vI:::
.• • 19sn(;r~O.•.

So to the tri::l cour t :::rrc::::u;':1ptlon of ::~~rrl'::lge is .r::form of

D. lawful marric.S8 capabLo 0:" bein,; ;i ~~issolved:r in l~1rl. This conc-

the District Court when 0:1 f~ 2·of the typed

judgment it so.id:-

" But aocor-dLng to my observotion •••• ~. .~-sst·::.tec there·

above, and it ht)salready n E,rovecJrl(Sic) th::t fh o pnrty
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So nccorc'ine to the Leer-nod Distr::ct Court Hoc;i.str:lte, I) presumption

of m~rrioee i<;' ~.no thar forr.: of il due " / lE:g,~l m~rringe".

Thi.:: court r.." s t~::en sliChtJ..y di:ffer(;nt:1E'ro~ches to the scope

:.~'. :~:: ,!'.~l-~.!-'L ( 1.- - .

T""'r-lJ...:!." . 22, Vfc.lil:.: J (:'8 1'.8 then \,/:1S) took the view

tL-:.:.tjein: ::uly rc.c.rrii,.;d::i8C113 ccing ttrouch +ho forrus ond procedures

provaccd for uL18r the ;rovi.8:'ons of the t~orri~:::;e,;',ct, end when the

rresun;~tiec i.s r'ebut tcd , +ho chi.Ldr-en of the rr8sur.:ed m~rrioge ore

illegi tin~',tG.

This vie':! tvc.s fo110\-.1ec1by IC:.FOO~( i~G. J (as he then wos) in MINt,

IS?,t',;ILV ;:::FT ?2~CJ..!1£ (1985) Till 239 th:-t the intention of S 160 (1)

of the If:orri'1CSo;\ct i~; not to cr czrto en altern,:"tive procedur-e <;Jf

contractinG :t m::rrioE'e. hllilc :tGrceing, in principle thot a preeumed

mc.rricGE:is net ano th er- form 0:::' officio1 m.'1rrioge, KOROSSO J. (ns be

then wo.s) :b .:2:l2~:3.1;;:t.1L_?;r.i', :,:::i'~ (1986) 'Iu"1221, held:-

n If the preSuml)t~es (,f' !l:orri::-,c;eunde'r S 160 (1) of

the ~::jrric!::-c,",ct has been rchutted • u • •• •• • •• the

HO:'::::::,l: beco:,iC:SC r.~ec!:1edLegeL .,dfE: cJevoic'!only of

t~e 18·~;:::1r;"~t to :,-etition for divorce and

s(;por~ticn. 11

'Ihe bottol,;lin.:.. i::j11 t::,ese ccces :Ls th,'t :;::-re.sU::?'ticnG; :::-rriaee :Ls

not itself c-,fcr~:::,1 I.;~rri:.,;(; -::~T~'.:::1", of be in.'~ ('isBcl ved undor S. 107
" '

(2) (c) of. t1:8 ::c::-ri::,,:;e ,.ct ce the tri:::l ccur t h-3 ccciccd "~Jcl upheld

cr v::'t~...cut

'oet\.!cen tho • :-I'el:~::t ::;::(1 !,:,,:'.:::::r.;',~o .:- ,,~,:,=-~~.E, it ,''':13 T''Jtently wrong

for the -t..,ro c:.)urts ' beLow to heLl tl'l.,t t:::ere T,j'::S cny r.:-rri-:1'?(;~t ·:111

botwcen th.,) ,'r:r cLLorrt ::,.nc1tbj ~tesron(1(;y;t. TIle first t;;round of appeal,

therefere sucCCE:ds.

The s econd r~round cf:l~'~ eel is linked to the first one . in th~t

s i.nco the mottor ti:,s not rG±'erroc: to j conoLl.Lct Lon boar-d the entire

proc,eedino:;s wer-e 0 nul l.Lty.

In cy view this ;rou:cc: ocnnot aec cced , It is true th r,t a petition

fer divorce oust b~a.9~onw~niq~y D. certificote by c B~.:::rclunder S.

106 (2) of the tfJorriog(;, ,\ct. In vi.ew of t~!8 :,utho,rities I h:lveGited

above 0 party to D proceed:L~ under S. 160 canno t i;peti ties ,/ for

divorce. Therefore S:- 106 of therbriinge ;~ctc1oes not nrr1y. 'Ihe

proceedings were therefore vo1id. This bround of oppenl therefore

fhilB.·
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Tne thir(l t;round of ,~pre~l is th..,t the two courts 'below e:r-red in

Lcw and in f::ct b order-Lng ccuaL division of the m..,trimonbl prol'e:r-":
ther-e

tise when in l::w -:" v!!").sno v~lid r;::·rrbGc. '?.n0:'.rrell~nt eubmltted

fho.t there \;~ no [[/u'ringe be twoon theu.T~1e JE:s"cn(~ent soid there 'lias
Do cua+omcr-y m:::rrinGe. On the fncts there i;r::s no evic1ence of ~ l~wfui

mDrrkge between them. Eowc'1cr, both the: ;~ppell~nt ':md the Respondent

do not disrute th~t they hnc: cohabited for tit least tvJO ye~rs. This
brings thE: ~clntionsl:.ip within the provision of S. 160 (1) of the

Ifbrrince ;',ct. 'Ih er e w~ a pr-eaumpt Lon of r::~~rrinGewhLch the pni'tiee

rebutted by nc:;Ub.!1E;ev Ldence th.::>t they were not duly morriec1 fe not

f'ormc'LLy married cs required under the L:1w of !verringe ikt. Evert a

cue tornor-y r:::-J'ri'':!Gcdemands evidence of certain rites recognised by the
r0Lvop-!: cuctor:,rr.nr-J low ('<;0-0 Zi'.C1L!1L'tLUGENOO V SHADIROCS ·LUHIU..NG'OMBJ~.. .. •.... ." .-.

But it L:; not true to sny th:tt division of property een on~ be

or-der-ed iT: ::. voLi.d :::~rl"b,=e. Under- S 160 (2) of the !vT.D.rrbge,'\ct

courts have power's to order div.i..sion once ~ r:::'osumri:ion of m~rr;tcge
d;iy.S3(") 1 u+Ion

is rebutted ·:)3 ii in the "'" 'T+"i: of r::::rrio~e O~ s"'"'P!\ret~e. '!his

position 1:JnS drm.:r:;ec1h01% by the T~!"lzr,:~i:1Court of ,';rr'e"11 in ~i'·'IED S.

T;;flm VS";.0='~--T:. ::.;·.:-t~,'yg ('1'::l<)lT~ ~~ 19'(•• r-•. ~~_",It'eec:-t (}~SQ, I h ~ve

held above t~~,t there wcs a rres',,r::rtion of w,:,rri"Je :1TIcl th~t rrcsumption

wee. a-nply rebutted by the [::1rties. COl:..:.;equ~r:tlJ·+he tri:.l ccurt h::1d

power to cr c'cr thE: d'ivLsLon of :~roFcrt}r tl1c.t r.::):,' h+ve bOG\'] accudz-ed

jointly .:~uril~:';t~"l(; ccr_:1:i:-:::. t ior... 1d0 ::::.t i;;.•<.::.cC'fQre- ftnd ':):-7 S'--'."'::5t!l.nCa

in the 3rl, ~:::,:,:u~'.·:c!'::.r:::'E:~l.

tOGet:i:.or :-·~c::':1se thcj- r eLat e to t!cc; e'l::.l:1:1tio~ of the (:viclcnce on

ncquisitic.n ::'~L: contribution of the r::.rties to rho l';rororties in
,. t m.. . in l' t -i., t T-" .",C:LSpU e •. we rrorcrties GlSrU e ar e cnl; ncuce .!). . nlrUnZUlll L one. 0-

fore .3 acr-e \: z.t j\';eJ1oje. On the eviclence on record and which is not

disputed both properties were o.cquired in the !1~!'":eof the ;Tpellant

as per Ex..'-libit No. 3 ·~nc~4, on 15/9/96 :mc 10/12/98 respectivey.

l\S the trkl court ri~htly heL; this ro.ises .~ rebutt~b18 presumption
, ..

under ,S 60 of the jvlclrri:tge ,'.ct 1971 that the pro;r;erties belong. nbE?O:-:'

lutely to the i'ppellD,nt. Uncler.~th€:b.w of evic18nc~, when the court. is

directed to presuDc 0 fact, it.mc..y either reg:,rc1 such f-'ct o.s proved

unless or until it is di$pr~y?c1 t or it P.1::-y cell for proof of' ·it.' Iri

this ~nsethe court oilow~d thenesrondenttc dispute the preeu!:'lTtion •

. , .••.•. ~ • :'11,/5
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th::t tl-_ic if; ':' s econd :-,-8,:,1 .:t.\"- l'1':E 1:C::OD hold +hnt " ,seccr:(~0rre"l

would nor~::lly be entcrt::Dod on 0 :oint of l"w, or =ixed f~~t ::nd l"'w

(See -r:;1 - r1
~:",- • \...J., 9~, ~nd Dot rurely aD ~

t110re iD C(:L10 ov i.donco) is :~ [1~t +or 0 f f,~ct ~ ( -,-~1.] :2:~:rJ"- L,T lvjC~{_.l<.ED ;\LI--......e""-4l.~._~._-" ..:..•.~."."". __ &:.""" ,,, _

ShO\"1 th::.t the rroperties b81011>:to the -.ppell~nt ~D~ thereby ~ r-ebu-.

tto.ble pr oaucpt Lon hOB been rnisecJ. '.1118 :2(~srcnc1enth,:cc:~ cluty of cddu«

cinc~ ev-ic1s1,}C(;to c'i.s~rovE:the ~~r()sur:1ption. It is therefore .:t question

of 1:.;,,]for thi:s ccurt to see ,·ihether there 'dOSevic1ence to rebut th~t

In evcLlu~,tin the evi.dence or: the o.c-::ui,sition ::;m(1 / or improvement

of the l')roperties in c1ispute :('0::- tlee rurl~os8s of division the court haa

to bo guided by the l)rinciples set out in S 114 (2) of the L2\V of

Horringe l\Ct 19(,1, 011(1 COSe l::w, Tnere ore several consic.1erntions ,set

out in that section but I think in the present cnse the relev::nt one

is set out in S 114 (2) (b) that is~-

the extent of the contribution m=de by each p~rty

in money rroperty or work tow-.:rc!s the ccquirin,,; of

the Msets,H

3edion 114 (3) of the J'.ct extends the definition of "-lc,"us±tion

to Lnc Lude efforts in aubs tnn tLe.L improvement of criy rrofr::rty ~cou~d

by the p:lrties either before or during the m-crrictge orcs in the

present cDse, during the cohabitetion.

fccorcling to case law, it is now settled +hat contribution includes

domoet Lc services offerreel by .0. spouse ( DI I-L',v.£,1v10B/\j'lJE!) V iLLY SEFU

(1983) ~Ln. ~2, or physicetl supervision of cle"'ring Ct plot or contru-

ction ( w~:r;,YO V U1:-TYO (1932), 1.rII~ 355.

In the pr es on+ caee , thoro is no disrut8 that, nt Leas t from whDt

is o.clmittocl even by th-:.;"H'ell::tnt herself th,'"t the Hesponr.1ent moved,
into her house i!"' 1998 cn,:1 lived thore DS hueb'-nd end \vife up to 2001

\'lhon the problems :::'Oh'lG8nthem besan. This 1;1etS more them two y,",-:u;s.



From tl10 ~v.:-.il-:-.;:L; -:.'OSlE"SD t-~ry';:,vL'c;l1 co the plot en 'v!hich the

hOU"3C in c'iS:~Ut8 »i:«: bu iLt W:..3 :::cqui~ec.~on 15/9/<;6 in the sale ncrse
dccUcent~ry .

of the ·'·r'I: sllDr:t. ;,8 t~:;is \'I::S _ c·;ic.~snC8no ~l eiri('811Ce could

o.C;·.~U.CE:J tc; cori-:l"t.·~(~icti-t. I\s
out. ', tr-li3 r::.isGc :\ :.:·regtl~,tion

t~"'.e -1:".'0 prts bo Low :rii~htly

1.-=' .;''''·'''''r cf +1.-.,-. ;;~'·"''''ll·,;.:,~tk..,;.J ...•.• __ ~". •... i.,.{ -' ".-'-':.i.:.l.~ .--- .

'1S?1 th~'c tho rl~o:rorty belongs
-.,.1.. L i .. t . .~crtcn, ~~~ oCqU1El ~on of c

plo~ 2id bei Se~n ccnstruct~on of ~ boucet

Evidence of the; ::londbr-j Cdb:'r{':-titio~ .of e.':1ch r"'rty (b.)1:r~r(;s the

cotlstrticiioh of the hous e lB certrbly 1.:1 :;de~u~te; but ,').s I .s::lid

bbove tl:e prostli.:r:d.cn i.s in f::'io1.11:'of the App~ll~nt~ Before th8 trbl

end the :d.s:-r:Ld Cour t :21'C.1 eVEfl in this cour t the !1eSponCient oLoLmed

th-.;.t !"i€: cont~i1:::ut::' ,:::h~:·;'j2oo,.J()oj= to":12rd'~he cb~tructiot! of the

1,.,...,-, '1""..,';", -I'~7"~~ ,.'.~", Y'otsUbs.±3.nt.~ted.;Yl ~r ••••• y tj\.-en';'f the tr' ].· •.• 1lOU;....,..·u. ~J.~u __-e-.__)I.-.L ••..•. i/~ .1... - . ..L.__ .••.•.!oJ,) ~".I:"L. l'.JV W. u

court hzid t~"lE;oppor tur i.ty to .:::ccert this e""iclence at! the besis of

credibility; it ,10.8 ~10t 011titlt;c.~ to co so be cr us e there't/C!.3 no basis

for doing so" It 1';'':.'.3 +hus unr ecaoncb.Le for the h/o courtSoeiovl to net on

this bar-e nssertion of the l{esroncluht. IDe :R~s:poncent ought to h r ve
. , t ',~ , t'l-, h l' th' Thed + ¥· ••.•1"\Ylergavcn ue 81.J.E sucn:.£ HE; c.O'.;.c:~ 01. _.8 lnCOlnE., .:t.es ond ,""'-"

wi#e
l.n1;l~1ich these p:::y!"::ents.',1 mado , and so hoV! the fig'l-8 'dOE ~rrived ot.

. j1r~t"' -£..; cr\ L~But even o.8suming this 'vJtlS true, was the trlnl court .' ,..Y::.-:-7 '. ' zn

dividing the property in equal ahar ee? I think it wou.Ldnot be fnir

to do so, unless the cost of cOJlS:J:ruc-';"i··!! NOS known; Fer Lnstnnc e

if the costs of construction turned out to be sny Shs_ 15,000,000/=
l' .

ant' the Reaporrden+ haa I'1dmitted contribu1;ing' Shs. 1,800,000/= vrouLd

it be fnir t::.nd equitoble to n•.mrd tha Respondent hnlf the veLue of

the house? I •.Jill come to fho t l:ltev.

There vas of course, I think hat-lever sufficient evi':ence to
!"

show tn.:lt the Re.sroTIc1ent was Been suparvising the construction of

the house. On thE: :::,rincill-. set out under S '114 0) of the L0~·jof

Mcrringe Ilct ::mc1 tht" c'ec is ion in ~:'YO VUTIIYO (S1.1J;)rn) this 1tJ.:>.8

contribution to"\'!::J:c\:; the cccus i tioD of th(;:house.

It is, howevor , differel~t 1.'lith th",ncqusition of thef:"'J:c:.:.~

1\.s 1;;].th the c cqus i,ti0n of the rIot for the hou..se there ~s docurnent"!lry

evider:ce th~ t th[; fo.r:::: ·,Jc.s :::cquirecJ by the Appellant in her sole

ncme, The TIt:sl)On:'er.;t'lS role: '.rbs to c:sc:t'rt her CD': ,::ct::,s her uitness

to t~le pur-cnns e ; The TIespoDckrt nlleged :>t the trial court ~ncl in this

court +hc t he contributed 'i'~rJetorily tC1.mrd the nc::'usi t i.on a f the fOrm,.

••.••/7
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of tr:e f~r!'1,::s found
the D:.QIleyclu~e, f~ cne list

!

Z:8 nex t quee c i on in, hew el::::uld -t~:ehouse, whi.ch I found cbove

to be eliGicle for ::iistrib.!ticn to be divided? The <!:!):JS';leris p::trtly
• ~ A~l;. ( ) (\ '. ,provi;je:G an :.; I I '. 2, ell o r t':10 L-·v:of !"brriD.se Act 1971t wlri.ch

is thnt, ii, the :J.t'CE;ljCe of any evLderice of the extent of contribution

1:1.:1.c.eoy erich ~:::Tt:T, Je"='4zs, or chi.Ldren the division sholl itlcline

tOv[Dr-ds oquo.Lf ~J. In the: present cnse the:re iSOl1ly word of the

P 'Y'\ ' ts mono t . '1 t' .£' 'Pc' .., C'f'\0000/- .L ..l-... th'eSl,'cnCiGn noneror-y conrr-a.cu zon 0.:. _~!1S. I,L'J, - ~OMU't:= e

construction of the hOUSG.But cs I observed above even if this is

nccepted this does not per se justify egunl div~sion.unless th~ cost
,f> tru t' 1 knoHn.".". rt . tog cons c a.on we-s :J. so -:"'...!.TIl.S pr-cpe y consaa ,S

Land and the bui~'ing itself. The plot "JM ~t:-C!~in
of the IIppellnnt. To give nny rneoning to S 60 of the

of a plot of

th~ snle n'ime

Lowof Hnrringe

J,ct I would cllocnte 50% of the vaIue of the property to the 1':'nd

alone and therefore to the sole.owner for the l~nd os her contribution.

The -vnlue of the house (building) for the purp~96 of civision

shell be nl16c~ted tru. :I'emoining50%.' Alt!lo-,sgh the II aporident i.l~').s

~+airned'~Gcontributed some Sb.s. 1,800,000/= his contribution in

kind / work is not known.,And since the Appelhmt hns~lso not shown

how much she h-::c151-crt in cona·~,~~tl1.e hou=e, it means, th-rt , the
construction .cost of ,... ~nd the ex~ct contribution of e~ch p~rty lS not

known. L-1 ter:DS of S 114 (2) (d) it meons, the cost of constmlct'ion of

the buildir.c i,s to be dh'idecJ equoLy be'hJeen the p""rties by ~1J,.oet:!+ing

25% to each par ty., 'This me-:msthe.; liprelbnt ahcLl, })e entitled to 7g>f,
of the ahar ee intB8st; of constr-uct i.on of the house.

th·:lt in acquirinc: ::~Cltri;:10l,ic..l~ssets the p!l.rtiesrnust be token to

be \-lorkins not only for the current neec5 but nlso for the future
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