


trespassed into his land measuring two acres, Brief evidence of the appellant
is that the appellant had once entered into an agreement with one Philipo
John Mkinga of building a house, and in return, after completion of the said
construction the said Philipo John Mkinga was to give the appellant a land
measuring two acres as consideration. This evidence was supported by the
testimony of the said Philipo John Mkinga who testified as PW1, in his
testimony he stated that at first, he entered into a construction agreement
with the respondent on the terms that, the respondent was to build for him a
house and in return he would be given a land measuring one acre. PW1 went
further to state that unfortunately the respondent could not finish the project
as agreed and therefore the appellant was engaged to proceed with the

construction while the respondent would be refunded the costs, he had

incurred in the said construction..

According to PW1, the appellant completed the construction as agreed,
consequently, the appellant was given a land measuring two acres worthy
Tshs. 1,000,000/= as consideration for the work done. A contract for sale
between the appeliant and PW1 was tendered together with an agreement
between the respondent and PW1. Other witnesses who testified on his behalf
were Moshi Gidos and Kristina Philipo who supported the testimony of PW1.
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On the other hand, the respondent.refuted the appellant’s claim stating
that he was the first one to buy the land on the 26 September 2005 before
the alleged purchase of the suit land by the appellant. His testimony was
supported by two witnesses Hhawu Manoyi a Ten Cell leader and Paulo
Goranga who witnessed the exchange agreement of a land measuring one

acre and a house.

In its judgment the trial tribunal was satisfied that the appellant had
proved his case on the balance of probability that he is the owner of the land
in dispute on the reasons that, the respondent did not perform the terms of
the agreement to warrant him to own the suit land as he failed to complete
the construction whilst the appellant was able to complete the construction as

mutually agreed between him and PW1. Therefore, the appellant. is entitled to

be the owner of the disputed land.

In the first appeal before the DLHT, the learned Chairperson reversed
the decision of the trial tribunal on the basis of the two agreements entered
by both the appellant and the respondent. As it was established that the first
agreement between the said Philipo John Mkinga and the respondent was
entered in the year 2005 while the second one that was entered in favour of

the appellant was concluded in the year 2007. Basing on the principle that
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“You Cannot Give What You do not Have” the Honourable Chairman finally
concluded that, at the time the said Philipo John Mkinga was selling or
exchanging the suit land to the appellant he had no good_ title to pass over to
any. person other than the respondent as the same had already been passed

to the respondent.

Aggrieved, the appellant has appealed to this Court with two grounds of
appeal namely; firstly, that, the DLHT erred in law and fact in declaring the
respondent lawful owner-of the suit land and the respondent contract of sale
still exists and that the appellant’s contract is void ab-inition and secondly,.
that, the DLHT erred in law and fact for its failure to properly evaluate the.

evidence adduced before the trial tribunal,

“The-appelant's-appeal-was-however-initially-heard-exparte-on-the-
context that, the respondent refused service for the reason best known by
himself and its exparte judgment was delivered by the court (Sambe; J) on

the 28" August 2011.

After delivery of exparte judgment, the appellant when was about to
enforce the decree entered in his favour, the respondent countered it by filing

an application for extension of time within which to file an application to set






the contract that the respondent had with the said Philipo John Mkinga came

to an end when he failed to complete the construction as agreed.

Mr. Mushi, on the other hand, supported the judgment of the DLHT on
grounds that, the contract between the respondent and Philipo John Mkinga
is still valid and there has not been any proof to the effect that, the respondent
failed to complete the construction adding that, it his considered opinion that
the appellant’s contention that he performed the remaining parts of
respondent’s obligation is a misconception and an afterthought. He further
maintained that as title had already passed to the respondent then the sale
between Philipo John Mkinga to the appellant was invalid as the said Philipo
had no good title to pass to the appellant therefore the sale agreement that

was concluded in the year 2005 between the respondent and one Philipo John

Mkinga still exists and is binding between the parties.

After a careful consideration of the entire record and the submissions
of the parties” counsel, this court is therefore bound to resoclve two grounds
of appeal aforementioned in a condensed manner, forming one ground, that,
the DLHT erred in law and fact for its failure to properly evaluate evidence

adduced before the trial tribunal and thereby reaching at efroneous decision



that, the respondent is lawful owner and the contract betweeh him and

previous owner of the suit land was still binding and valid.

Itis a cherished principle of law that, generally, in civil cases, the burden
of proof lies on the party who alleges an existence of a certain fact in issue to
be decided in his favour and that, the standard of proof is on balance of
probabilities. I am fortified by the provisions. of sections 110 and 111 of the
Law of Evidence Act (Cap 6 Revised Edition, 2019] which among other things
provide:

"$.110, Whoever desires any court to give judgment as

to any legal right or liability dependent on existence of

facts which he asserts must prove that those facts exist.

S.111. The burden of proof in a suit lies on that person
—who.would fail if ne-evidence-at.all were given-on-gither-
side".

Similarly, it is common knowledge that in civil cases, a party has a legal
burden also bears the evidential burden of proof. In addressing on who bears
the evidential burden in civil cases, the Court of Appeal of Tanzania in the
case of Anthony M. Masanga vs Penina (Mama Ngesi) and another,

Civil Appeal No. 118 of 2014 (unreported), cited with approval of the case In






case was the important key witness to substantiate as to whom he entered
into a contract with and who between the appellant and the respondent he
gave the land in dispute though his evidence is subject its credibility and

absence of fraud.

In his testimony, the said Philipo John MKinga who was summoned by
the appellant gave his evidence to the effect that, it is undisputed fact that he
entered into a first agreement with the respondent for the construction of the
house. Likewise, he does not refute that, the respondent did part of the
agreement and thus he is entitled to reimbursement of his construction costs
that he incurred, that is to say the respondent is entitled to reimbursement to
the extent of the work done by him as the said MKinga, after obtaining consent

from the respondent, looked for another person now appellant to complete

building the house whose initial constructions were carried out by the

respondent.

On the other hand, the respondent maintains that he built the house of
the said Philipo as per their agreement and that he legally bought the land in
dispute measuring one acre and that the contract dated 26% September 2005

with Philipo John Mkinga is valid.












been executed. The testimonies of the former owner of the suit
land (PW1) as well as that PW2, Moshi Gidos are not consistent
with the documentary evidence, 2™ agreement) as there is no
mentioning -of completion of parts of works which were to be
performed by the respondent

It is evident that, the former owner/vendor did not sue the
respondent for damages arising from the alleged breach of the

1%t agreement by the respondent if it were true as per his

allegations that, the respondent failed to perform his contractual

obligation thereby making the contract between the two to come

to an end
. The 2" contract between the previous owner, purporting vendor

of the disputed land and the appeliant was for monetary

consideration (Tshs.1,000,000/=) and not for completion of the
construction of the said house as wrongly and undoubtfully
depicted in the testimony of the said Philipo (PW1) and PW2,

According to the above observations, I unhesitatingly find that, the
testimony -and credibility of the evidence adduced by PW1, Philipo is doubtful
or not worth for consideration as there is falsehood on the material facts as
explained herein above. T would like to subscribe my holding to the judicial
decision of the Court of Appeal at Nairobi in the case of Widow of Haji

Gullamhussein (1957)1 EA where courts are encouraged to discard a piece
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of evidence of a witness whose reliability is questionable on record when
exercising its appellate jurisdiction and it was inter alia held;

“Where the trial judge fails to appreciate or attach

importance to a deliberate falsehood on-a material point

told by a withess whose evidence is accepted, -an

appellate court may place its own valuation upon the
evidence of that witness”.

See also the decision in the case of Anthony M. Masanga vs Penina

(Mama Ngesi) and another (supra).

Presently, it is plainly clear that, the respondent had performed his duty
notwithstanding that he might have not fully completed the construction as
agreed yet the previous owner had no colour of right to re-sell to another

person unless with express or implied consent by the respondent or the

agreement is rescinded by the parties taking into account that, the said
previous owner and his family had already given it to him (respondent) and
he allowed him on the material date (26™ September 2005) to uninterruptedly
use and take possession while: going on with the building of the house. I am
alive of the principle that "he who has no legal title to the land cannot pass
good title over the same to another person as was rightly stressed in the case

of Farah Mohamed vs Fatuma Abdallah (1992) TLR 205. I would also
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like to be guided by the persuasive authority in Vidyadharv. Manikrao &
Another (1999) 3 SCC 573 when the Supreme Court of India interpreted

section 54 of the Transfer of Property Act, 1882 and it held;

“That the words “price paid or promised or part paid and
part promised” indicates that actual payment of the
‘whole of the price at the time of the execution of the
Sale Deed is not a sine qua non for completion of the
sale. Even if the whole of the price is not paid, but the
document is executed, and thereafter registered, the
sale would be complete, and the title would pass on to
the transferee under the transaction. The non-payment
of a part of the sale price would not affect the validity
of the sale. Once the title in the property has already
passed, even if the balance sale consideration is not
_paid, the sale could.not.be invalidated on-this.ground.-
In order to constitute a “sale”, the parties must intend
to transfer the ownership of the property, on the
agreement to pay the price either in praesenti, or in
future. The intention is to be gathered from the recitals

of the sale deed, the conduct of the parties....”
In our instant d'i'spute_,_. the previous owner, in my view, could not

therefore have a legal title to subsequently transfer the suit land to the

appellant considering the fact that he had initially transferred the title to the
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