IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
AT MOROGORO
LAND APPEAL NO. 140 OF 2021

(Originating from the District Land and Housing Tribunal for Morogoro,

at Morogoro Before M. Khasim, Chairperson)

YUDA WENSTESLAUS NDANU ....ccorerrsrnerssorsressssessssnsse - APPE\LLANT
VERSUS Q) 3
FRANK P. KIBONA ....... [ AN Is'RRESPONDENT
o \\ Shie
MOROGORO MUNICIPAL COUNCIL ....fr e ee e reane 28D RESPONDENT

\& N

Last Order — 30/11/2021 \
Judgment - 06/12/2021 (-
CHABA, J. \ O C%\

The appellantQ\uda V?éksteslaus Ndanu (1% respondent at trial) has
lodged the~*|nstan\f\appeajgchallenglng the decision of the District Land
and Housmg Trlbunal for Morogoro, at Morogoro in Land Application No.
112~0f 2009\\'\rhe-t;|\al Tribunal’s record shows that the District Land and
Housmg\TrlbunaI (the trial Tribunal) made decision in favour of the
applicant (now the 1¢ respondent) by declaring that:

(i) The applicant one Frank P. Kibona is a lawful owner of the suit land

located at Plot No. 280, Block “A” Tungi within Morogoro Municipality.

(i) That, any sale entered by the 1% respondent and his vendor was null

and void,
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(i) Any building erected by the 1% respondent (appellant) in the
applicant’s land (1% respondent) which is Plot No. 280, Block “A” Tungi,
be demolished, and

(iv) Costs to follow the event.

Aggrieved by the decision of the trial Tribunal the appellant through the
services of learned advocate Mr. Jackson Liwewa, on 19t day of July,
2021 filed the instant appeal by presenting a memonéﬁaﬁm of appeal
comprising of the following grounds:

n.eiteréd.a decision in
A ~y

1. That, trial Tribunal erred in law and fact’{@fé
favour of the 1% respondent contrarthOathe. evide}l‘ée adduced.

2. That, the trial chairperson erred in Iéw and-fact:whenjentered judgment
in favour of the 1% responmwithggt considering the weight of
evidence adduced by thefallocating autht:n:ity-('znd respondent).

" \ . x . . .
3. That, the trial Chairperson. erred ‘in~law’ when introducing a new issue
' paAV .

/- TN

which was never pleadedinor-proved,

Both the 1%t and 42“" %spdndsgﬂt; resisted the appeal by filing a separate
reply to the me;%ﬁ?\@&i@\of; appeal. This paved way for the matter to
proceed f‘(\){ hearir;a.\T;\ILié:‘fjarties agreed to argue this appeal by way of

written\sﬁbr\r\lissions and indeed they complied with the scheduling
orde‘rs»gi/vénngﬁ'e court.

In her>ri\t‘ten submission, Ms. Esther Elias Shoo submitted that grounds
No. 1 and 2 are basically centred on the weight of evidence and duty to
prove. It is on record that, the dispute arose from a land located on Plot
No. 280, Block “A” Tungi in Morogoro region whereby both the appellant
(1% respondent at trial) and the 1% respondent at this appeal (applicant

at trial) each claimed to be the owner of the suit land and further
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asserted to have been issued with ownership documents from the 2™
respondent which is an authority responsible for allocation of land.

She went on submitting that under section 110 (1) of The Evidence Act
[Cap. 6 R.E. 2019] (the Evidence Act) provides that:

“Section 110 (1) - Whoever desires any court to give judgement as to
any legal right or liability dependent on the existence;of‘facts which he
asserts must prove that those facts exist”.

She underlined that the legal requiremen;fund%\seeti;n\%ﬁ}of the
Evidence Act requires that documents _m%ust be\‘*prove{i “By primary
evidence. The learned counsel argueg that doqg‘r]lents‘ admitted for
identification are not evidence ,and\(\:‘ango’f\form the basis of the
judgment, as stated by thf;ggfjg }2 number of cases such as
Abdallah Abass Najim_v. AI'{I;I!i Ah&ié\) Ali, Civil Appeal No. 13 of
2005; HC Zanzibar at Vﬁg?l}l{sﬁﬁ'}\lé\wa Wakulima Wadogo Wadogo
wa Kilimo cha M([}t\ln,gaibak\awa Limited v. Bhakilana Augustine
Mafwere t/a E@ligi A{a\\i‘mSFCare, Civil Appeal No. 133 of 2011; HCT
Dsm andNitak Limited:, Onesmo Claud Njuka, Civil Appeal No. 239
of 2018 HG.Dsm (All unr.e?orted).

She eonte;ﬁ'ded“tﬁét looking at pages 2 and 7 of the trial Tribunal’s
judgment; dlvulges that the 1% respondent proved his case by tendering
a copy of a letter of offer which was only admitted for identification and
the trial Tribunal made her finding relying on this document stating that
the 1% respondent proved his case on the strength of the said
document. She argued that the trial Tribunal erred in law when it
analysed evidence by placing reliance on a document which was not

produced in evidence.
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She went on submitting that the appellant gave sufficient evidence when
he explained well how he came into possession of a disputed land and
further tendered all the original documents including the letter of offer
which was admitted and marked as exhibit D2, His evidence got support
from the 2" respondent who testified that the records of the authorized
land office from 2009 (to-date) recognize the appellant to be the owner
of the land in dispute. She said, the judgment of the-trial tribunal at
page 7 clearly shows that DW3 proved that after the\sale on\l\and the
ownership was transferred to the current owner, hé?eTn the appellant

R

It was Ms. Shoo’s contention that the 1st respondent (the appllcant at

AN

trial) did not prove his case to the required {fstanda“[g/ Nevertheless, the

N/
trial tribunal ruled that the appel\la&nt‘«had‘\tg\t;a/ﬁe stock of the principle
buyer be aware before enter:ggi¥%£he contra of sale while forgetting
that the appellant made-follow_up_to othe ‘the’ allocating authority and got
N e N

assurance on ownership and\lgt r onvafter satisfying itself, the land

,/

authority transferred“{l"ne ownership to him.

As to the;thl$groung\ \Ms Shoo submitted that the trial tribunal
introduced. a new isstie, of impersonation as indicated at page 7 of the
typed ]udgment Accordlng to her, this had never been an issue before
the trlbunal\a\%d that it was neither addressed nor proved by either
party. Alsey no machinery responsible for forensic investigation was
engaged to investigate any document purported to be a scam. He
referred this court to the case of Jamal Ahmed v. CRDB Bank Ltd
(2016) TLS LR 106 where the Court of Appeal had the following to
state:
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“Once while composing his decision, the trial judge raised the new
issue, parties to the case had to be accorded the rights to be heard on
that new issue. Since both parties were not accorded the opportunity to
address the court on the new issue that emerged, they denied the right

to be heard (audi alteram partem) thereby rules of natural justice
contravened.”

To conclude, the learned counsel for the appellant 'é"ﬁi“phasized that
basing on the above submissions coupled with the support of precedents
and laws, this appeal should be allowed with costs(S}e SO prayed
"N o
X
The 1% respondent was represented by»-Mr Chnspl us*R, Nyenyembe,
learned advocate. In his submission he, </ehemently opposed the appeal
£ VN,
arguing that the same is mlsconce{ﬁd~and\d§3$d)of any legal merit. He
underlined that the record.is cleé‘[\\that th"‘é"‘lSt respondent tendered
Original Letter of Offerrwhlch\not\on\lyﬂdentlf' ied his name, but also
identified him as the true owner, of;t%he land in dispute since 1998 and it
was supported by the Original Land Rents Exchequer Receipts of the
year 1998 - 2003;:2005 —\2807 and 2008 as exhibit to prove his case.
N i
He highlié’;l';l’ted tha\tithe\le,tter of offer was only used for identification
when<\1’:he\\1St respondent Frank Phillemon Kibona notified the tribunal
e -
that-he hadxnever_sold his land to any person. The counsel maintained
that looking at-the records and proceedings of the trial tribunal there is
\\
nowhere it 'has been established that the 1% respondent tendered a

“copy” of letter of offer to prove his case.

Arguing in respect of the 1% and 2™ grounds of appeal, which relates to
the weight of evidence and duty to prove the case, Mr. Nyenyembe
submitted that the record reveals that AW1 testified among other things
that he acquired the suit land in March, 1998 and the fact was
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corroborated by DW3 one Gilbert Charles Msemwa, acknowledged at
page 5 of the typed judgement.

Mr. Nyenyembe went on submitting that the appellant shifted the
burden of conducting due diligence to the authorised land office of
Morogoro Municipal Council contrary to the guiding principle of
Constructive Notice. He contended that the appellant also failed to bring
the vendor before the trial tribunal as a key witness to prove vendor’s
good title in the disputed land. He submitted t Bat\page 4\of the

)
judgment it was acknowledged that DW2 testlr“ ed that the\%eror of the

SO, N

suit land went to him identifying himself.as Frank K:{)\?n% the owner of
the suit land living in Dar es Salaam. The learned advocate drew
attention of this court to page 8 Of’the‘-]udg@ EE{ when the vendor
was required by the land off ice tQ proc{uce“hls identity card(s), he
brought “Kitambulisho cha MkazD No-2303" and the same showed that
Frank P. Kibona was a fa;h?\er\qeéia%bof Kola area within Kilakala Ward
~ and not Dar es Sal&m He furt\?ier told (DW2) that his house at Dar es
Salaam was bu%\_'t;\&an,d dLé}%;?ﬁ;t his ownership documents got lost.
S “\k\\%

The learned advocate\went on to state that apart from that information
thex2d res‘p\b\g\@ falled and indeed did not bother to deeply inquire
into the/ ela\{%nt reports like the Police Report Book (RB) and Fire
Investlg;thg Report to verify and satisfy themselves as to the truth of
the facts. He accentuated that the record at page 8 shows that DW?2
testified that the vendor was ordered to bring an introductory letter from
Kichangani though he did not see the said letter. At page 6 of the
judgment DW3 testified that the vendor had no any original document
so he was ordered to file police loss report. The learned advocate

stressed that with all these pieces of evidence no record shows that the
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L

loss report was tendered and admitted in the trial tribunal. He said, even
if the said loss report could have been admitted, that could not solely be
the evidence to believe that the house was burnt because among other
things there was a Disclaimer Clause in Swahili language reading;
"Muhimu: Ieleweke kuwa hati hii sio Ushahidi kuWa taarifa iliyotolewa
imekubaliwa na Jeshi la Polisi kuwa ni ya kweli,”

of doubts and contradictions, worsened by fallur“é:fb\ibalnvg the wendor
before the trial tribunal. He submitted thatﬁthere<wa%§ I"acl(iof due

%ecndlng to»~bt]y a land in

@espondent (land
authority) by failure to make thorougq L!J u1ry) on the person who

zhimself to 0be ‘the
without any document conce nlng\ﬁt‘\r\l‘atxlgﬁgg This fact was evidenced by

diligence on the side of the buyer be%
dispute and clear negligence on the snde of_ ;_:t-”

appeared before it mtroducm owner of the suit land

o,

DW3 who asserted at pé?e '7*athat‘~v\v\ﬁen the vendor for DW1 introduced

himself to the 2 respondgnt’s @fr" ice, he had no any document in that

respect. He underlmed%that;\hewew on the weight of evidence was well
RN

discussed’i (\n in“the case ‘of 'Hemedi Saidi v. Mohamed Mbilu, [1984]

TLR, whgrexj;he Court had the following to say: -

ﬁ“*A’éc'gF‘diQ&g% ”"61 law both parties to a suit cannot tie, but the person
| whose\bevidence is heavier than that of the other is the one who must
win. In measuring the weight of evidence, it is not the number of

witnesses that counts most but the quality of the evidence.

In another case of Issa Ahmad v. Mussa Abdul Mohamed, Misc.
Land Appeal No. 72 of 2010 (HC) (Unreported), the Court held:
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"In civil action the question of ownership is not established by mere
plain words, but clear and cogent evidence will resistibly and specifically
point to the source of acquisition and occupation of the property under
contest”.

On this point, the learned advocate contended that it is a matter of
principle in the common law jurisdiction that the quality of evidence is
the one which determine good decision and not quantityh}of witnesses.
Again, in the case of Farah Mohamed v. Faiémaa,AI\:dallah, [1992]
TLR. 208 the Court had the following to say: . \_}'

“He who does not have legal title to land;cénnot ;:)\éss goaod title over the

same to another.” ( \\)
K\&)

He further submitted that t;%giéessme}t ofzevidence and the decision

of the trial tribunal cannot V(l')ﬁe\interfered_ by this court because it is
TN N L . .

apparent on the record g6f“th‘g‘:t\r-ig]\!;\txmI:ggnal that there is no any serious
\

mis-direction, non-é?iectibn, misapprehension or miscarriage of justice

to warrant this_court inteérfere-as it was held in the case of Michael Y.

: AR NN -
Simkoko-v;. Ella"“‘*Robs\gg Myalla, PC Civil Appeal No. 31 of 2019 HC

(T) - Mbe(y(a District Registry (Unreported).

He aeeentuatggttﬁét since the land acquisition by the appellant from the
non-existent vendor was null and void ab initio, the courts of law cannot
be used to legalize illegal transactions. He referred this court to the
famous Common Law Principle which says; "He who comes to equity
must come with a clean hand’. He stressed that since the appellant does
not have a clean hand, then this principle of law is against him.

Arguing in respect of the 3 ground of appeal, Mr. Nyenyembe
contended that since all issues were framed, recorded and consented by
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all parties to the suit before the trial Chairperson, then the law
governing civil matters was complied with. Under Order XX, Rule 4 of
the Civil Procedure Code [Cap. 33 R.E. 2019] the law articulates that, a
judgment must contain concise statement of the case, the points for
determination, the decision thereon and the reason for such decision, of
which the Chairperson adhered to. In addition, Order XX, Rule 5 of the
Code further provides that in suits in which issues have‘*"been framed,
the court must state its findings or decision, W|th reasons thereof on
each separate issue, uniess the findings on any\on\\ oh\more of the
issues is sufficient for the decision of the smtﬁ he«trlalf't?lﬁﬁnal S records

show that the Chairman did not breac@ie‘ny nt\gg of ‘procedure and the
judgment was prepared and deli}ered\i?l coﬁ%lia;?:e With both the CPC
and Section 51 (2) of the Land Dls@}CoQ@Aa [Cap. 216 R.E. 2019].

\\ mJ}
On the strength Of\hl subm:ssmn Mr. Nyenyembe prayed and pleases
this courtgto dec:\thls appeal in favour of his client, herein the 1

respondengf%and issue the following orders:

1. 'Th\e{lism%%s’éi of the appeal in its entirely with costs,

2. A decL%ration that the 1% respondent is the rightful owner of the land in
dispute.

3. Any other relief(s) this Honourable Court deem just and equitable to
grant.

Replying to the 1% ground of appeal, Mr. Alson Kireri who entered
appearance for the 2™ respondent, contended that the 1ist respondent

did manage to establish and prove his case on the required standard of
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proof as stipulated by the law under Sections 3 (2) (b) and 110 (1) and
(2) of the Evidence Act [Cap. 6 R.E. 2019]. She further cited the case of
Kalyango Construction and Building Contractors Limited v.
China Chongquing International Construction Corporation
(CICO), Civil Appeal No. 29 of 2012 where the court held inter-alia that:

“The appellant was the one who sued the respondent. Regardless of

whether the matter proceeded exparte or not, h@the duty of

proving the case against the respondent on the<standards required.”

PN
From the above principle of law, the 2" respondent underlmed that such

_//

a duty was well observed by the ls:,frespondent ME> Alson Kireri
underscored that indeed the 2nd ﬁrespond/ent is:-supporting the 1t
respondent. Arguing in respect' @’ttﬁa\%@ound of appeal, he
contended that the evidencé'ré“dUCed byythe allocating authority (2n
respondent) was well consideredin_theé-judgment, that is why the
decision descended-on the 15¥\respendent favour. As to the 3 ground

of appeal, he averred\\}cﬁat\t\he Chairman did not introduce any new issue
Q%\ \ W

rather she was \Just_\iefen;!;ng to the testimonies given by the 1%
.,

respondent that he had hever sold his land to any person especially the

Indeed, ;she referred to the testimonies of the 1t and 2nd

PN

respondents to determine who is the real or rightful owner of the plot in

N
apg\ellant

dispute. Hegfurther submitted that the 1% respondent showed the trial
tribunal his identity from the custom agency to prove his identification of
which such a piece of evidence is featured in the judgment of the trial
tribunal. In rejoinder, the learned appellant’s counsel reiterated what
she submitted in written submission in chief.
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Having considered the rival arguments from the learned counsel for both
sides, the trial tribunal’s judgment and proceedings as well as the
grounds of appeal advanced by the appeliant, I find it apt to start with
the third grounds of appeal and later on, I will deal with the first and
second grounds of appeal. The third ground raises an issue of
procedural irregularity. It deserves to be determined first because it may
render other grounds of appeal redundant. /

The appellant complained that the trial tribunal Chg\lrpgrson erred in law
o

when introduced a new issue of |mpersonat|or?\whlch was-—-neither
“\\ N \*\\,

pleaded nor proved. Further, the partles we{$ not afforded with the
rights to be heard.

<§

At the outset, I am inclined to@ W|th‘-~\the learned advocate for
appellant that it is a rule of Iaw that the court has no liberty to raise new
issue(s) without avalllng the\partles\mth an opportunity to address on
the raised issue(s). (\Also\I haveyin mlnd that the law requires the court
to frame lssues\and\the \same/must be reflected in the judgment as
points for determlnatioh\\'l'hls issue has been addressed by the Court of
Appeal of\ Tanzania m\ba number of cases including Jamal Ahmed
(supra) and\Mnga} Chande Jape v. Moza Mohammed Salim, Civil
Appeal N6\141"of 2018, CAT (ZNZ) (2019), to mention a few. For
instance, m\bMussa Chande Jape’s case (Supra), the High Court of
Zanzibar raised an issue of non - joinder of necessary parties swvo motu
without affording parties with the rights to address the court on the said
issue, The Court of Appeal of Tanzania borrowing words from Mulla’s
The Code of Civil Procedure, Vol. II 15th Edition in the case of
Scan-Tan Ltd v. The Registered Trustees of the Catholic Diocese
of Mbulu, Civil Appeal No. 78 of 2012 and Tanganyika Cheap Store
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Ltd and 2 Others v. National Bureau De Change Ltd, Civil Appeal
No. 93 of 2003, CAT, Dsm (both unreported), the Court held:

"If the court amends an issue or raises an additional issue, it shouild
allow a reasonable opportunity to the parties to produce documents and
lead evidence pertaining to such amended or additional issue."

This requirement was also reiterated in the case of Peoples Bank of
Zanzibar v, Suleman Hajj Suleman [2000] TLR. 347, However after
a close scrutiny of the trial tribunal’s Judgment@ncj) the»\proceedlngs

thereof, I failed to see an iota of symptomsofr?:fhe ﬂaw*a§§vowed by

the learned counsel for the appellant. The-record at page-2 of the typed
judgment reveals the issues that weréz framed\\by t}'le tribunal. The
record reads: %

N

“From the foregoing iss(u'e?%lfbr detsfﬂ'ﬂnation are as follows:
(/) Who is the IdWful ownefof thessuit land?
™
(i) What reliefs are\t‘[le parituies~entitled to.”

G N\

dated 10/10/2016 show that the tribunal framed issues

NN,

in the pregence of th\% parties who conceded too. But the appellant

The proceedln

compISingd\that the tribunal Chairperson raised new issue and parties
were%o‘f@ffordéd%ith the right to be heard. It is apparent from the
record\EhaEbthe words conned and impersonation were used. To
arrive to a fair and just decision, I wish to pick relevant phrases from the
trial tribunal’s judgment where the above two words were used. At page
7, third paragraph it is written:

“GIZBETH CHARLES MSEMWA (DW3) proved before the trial tribunal
that after the sale of the land, the names were transferred to the
current owner, but the letter of offer and all other land documents by
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that time had no pictures. This means any person had access to
pretend or impersonate to be someone and tamper with any land”.

He continued to analyse the evidence at page 8 to this effect:

"By the first respondent avoiding bringing his vendor on the date
scheduled for hearing reveals that there is something hidden, but all in
all, in relying to the above analysis made, I stronglyfbelieve that the
first respondent was conned by a person who had no legal
right to dispose the suit land, the buyer@he suit landyhad to
beware, caveat emptor...”. [Emphasis supplied]., ™ )'}

Passing through the wording used by th’é%hairperson in his judgment, 1
think in my view that, it is next to mposs:blefafo{\ a-reéasonable person to
think and believe that by so statm\beadrew a new issue. In my
opinion, the tribunal’s Chaﬁ;;\rson was rlght to use such words as
means of expressing aﬁﬁauﬁmé\{h\\:&r’cumstance in which the 1%
respondent met, perhaps wnth a\conman who cheated him using
confidence tncks

w

I have keenly exammed\these phrases from different angles of thinking
but garnered nothlng suggestmg that a new issue was framed. I say so
bec{\au.lsefthe\ord issue as defined by the Black’s Law Dictionary, 8t"
Edition at-page«849 is interpreted as a point in dispute between two

or more partles The explanation thereof goes like this:

“... an issue is a single, certain and material point arising out of the
allegations and contentions of the parties: it is matter affirmed on one
side and denied on the other”.
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Our Civil law which governs civil matters is also close to the above given
description. Order XIV, Rule 1(1) of the Civil Procedure Code [Cap.33
R.E. 2019] provides a definite description of the word issue in the
following words:

Order XIV, Rule 1 (1) - Issues arise when a material proposition of

fact or law is affirmed by one party and denied by the other.
= M%}
(2) Material propositions are those propositions of\alaw <c;\?‘*“fact which

plaintiff must allege in order to show a right to(s/uzg‘i'fdefendant must

allege in order to constitute his defence. §~%”’” N N et/

% b

(3) Each material proposition affi rm@%y on@jgn% denied by the
other shall form the subject o?a'sdlstlnct lssﬂei g

(4) ... N/A
(5) ... N/A

(6) ... N/A

From the:;%ove Eﬁ’e __word /ssue can simply be termed as “points for

deterh%?natlon" The provisions of law further provide for a proper
proceduge’"on hovi-an issue can be framed. Hence, extracting from the
afore-mentloned interpretation, it cannot be said that in the
circumstance of this case, the trial tribunal’s Chairperson framed a new
issue by just mentioning that the appellant was conned, and unknown

person impersonated himself as a vendor.

My evaluation and assessment of the evidence adduced at the trial
tribunal and scrutiny of the records, revealed that the words ‘conned’
and ‘impersonate’ in the judgment, were properly used or applied by
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the trial tribunal as hinted above. The two words do not qualify the test
of being termed as issues. With all due respect to the learned counsel
for the appellant, I think in my opinion that she perceived the tribunal
Chairperson’s lexeme in a caricature picture. That being the position, I
am satisfied that the third ground of appeal lacks merits.

Reverting to the 1% and 2™ grounds of appeal, it |s the appellant’s
contention that the trial tribunal erred in law and fact when decided in
favour of the 1% respondent contrary to the evudence- adduced and
without considering the weight of evidencera‘deE‘:ed by\tﬁ“e:aallocating
authority, herein the 2™ respondent. Indeed both %o gfounds are
essentially based on the complaint t{lat <1:;,t§trl\z;l~[>trlbunal failed to
evaluate the evidence properly, henceforth the:issue here is mainly
centred on the question of the- welght of emence and duty to prove the
same. Of course, this court .being the first-appellate court in this matter,

S

N
Is entitled to re-examine thé‘\ewdenceadduced before the trial tribunal

and if necessary, co<n}e~up\ @}E\s c?%n conclusion. See Future Century
Ltd v. TANESCO\CIVII\AppeaI No. 5 of 2009 and Leopold Mutembei
V. Prmapal Ass:ﬁ“.tar:t oRegistrar of Titles, Ministry of Lands,
Housmg\énd Urbar;\ Development and Another, Civil Appeal No. 57

NN
of 2017 (both Unre%orted)

From the\p5oceedings, both the appellant and the 1%t respondent are
claiming to be rightful owners of the suit land. The land allocation
authority successively issued them with certificates of title over the
same. Fascinatingly, the appellant contends to have purchased the suit
land from the person who introduced himself by the names of the first
respondent, while the 1% respondent (the real Frank P. Kibona) stated
that he was allocated the same by the Land Office. Thus, the vital
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question which needs consideration, determination and decision thereon
is this; who is the rightful owner of the suit land in light of the evidence
adduced at trial tribunal? For me to be able to intelligibly address the
above question, at this point, I think it is apt to recapitulate the
substance of the material evidence briefly.

The evidence adduced by the 1%t respondent (the appllcant at trial) is
briefly that he acquired the land in dispute, Plot No. 280 Block CA” Tungi
area, Morogoro Municipality on the 25t March, 1998:through allocation
by the Authority. He produced some exchequer‘recetpts*pr;;\lngrthat he
had been paying the relevant fees since 19?)8 t(>26§.5’§HIS testimony
was supported by DW3 one Gizbert Charles M;\emvgel}n authorized land
officer from Morogoro Municipal fﬁgﬁeil‘\who \\A\:igl%ﬁ/ hesitation stated
that the legal owner of the Ianddn&dispute wes'at first Frank P. Kibona
herein the 1st respondent whg remamed-fthe lawful owner up to 24t
April, 2009 when ownegaﬁ\was‘\changed from Frank P. Kibona to
Yuda Wenstelaus‘“Ndan{f herem the appellant. The ownership was
changed wheg\\\Erank P Klbona sold the suit land to Yuda
Wenstelaus Ndan\Indeed he testified in common with the

submlssmn\s@d by the learned counsel for the 1% respondent.

NS

On the other\hand the appellant (1% respondent at trial) had testified
that he was sued by the 1% respondent (the applicant at trial) on
complaints that he acquired the suit land in dispute unlawfully. But
according to him, he purchased the suit land lawfully from a person who
introduced to him as the lawful owner of the land in dispute and
thereafter was issued with the legal documents by the relevant
Authority. His testimony was supported by the street chairman one
Gerald Wilson Kessy (DW2).
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Upon considering the evidence of both sides and upon placing reliance
on the evidence adduced by the 1%t respondent (AW1) and Land officer
(DWS3), the trial Chairman declared the 1%t respondent (the applicant) as
the rightful owner.

From the grasp of the foregoing, the evidence adduced before the trial
tribunal, the impugned decision of the trial tribunalt and a clear
understanding of the dispute, I think, in my view thé?f%% now in a
position to tackle the raised questionsas to whe isxthe: rightful owner
between the appellant and the 1ist respor dent In mxﬁ opihion, the
following points are of paramount @Laortance fo \c\l\g\%g?mme and
demonstrate the legal owner of the land{n dlsputes\:)

One, under the principle offlawg;;;\r?naxim/nemo dat quod non
habet, meaning that; "no one\“giv;}u@_g they do not have”, which
is vital and relevant in ti@ﬁ'eu_r\rjg;;\mezof this case, a person who does
not have a legal tigg}ito fand cannot pass good title over the same to
another. See 5;s\cal MggaEEé}v. Kitinga Mbarika, Civil Appeal No.
240/2017\ and OmbenhKlmaro v. Mishili t/a Catholic Charismatic

Renewa\l, Civil Appeal No. 33/2017 (Both unreported).

Two, the“1*respondent had proved before the trial tribunal on how he
acquire‘a\‘th\% diSputed land from 25" March, 1998 by acquiring granted
right of occupancy and continued to pay the relevant fees vide the
exchequer receipts shown before trial tribunal in 2015. T have also taken
time to keenly read the evidence by DW3 one Gizbert Charles Msemwa,
a Land Officer who testified for defence at the trial. In essence, his
evidence was in support of the 1%t respondent. From his evidence I
gathered the following:
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1) The 1% respondent (was)is the rightful owner of Land in Plot No. 280
Block “A” Itungi from 25% March, 1998;

2) On 24/04/2009 a sale was conducted by one person called Frank P.
Kibona, who however, was and till to-date, not the 1%t respondent in
this case and therefore could have been a conman as it was termed by
the trial tribunal;

3) The said Frank P. Kibona who presented himself as'ft"'lgfﬁzi‘\é“wner of the
suit land and vendor, had no valid documents to Bt provexewnersr\;p of the
suit land. Instead, as the records at the ;ﬂa\l\ t&nburj_qi ;ﬁeak;f,he was
given a copy of a letter of offer from the l.and office ‘for him to secure a
loss report from the Police Force, mﬁn }c\c‘}q @hlgéccess into the
title, and \K\ ‘\\\~J

4) The said vendor had no rellagg\}aentltyxcard’ but a letter styled as
KITAMBULISHO CHA <MKAZI~, NO 2303 purportedly secured from
Kichangani Ward, Kj hond reakw:th|n~MJorogoro Municipality while he
claimed to be a-resident of D;\?%sélaam Region.

//

Three, as indigatecj\‘above, D.W2 assisted to link DW1 (herein the
appellant)?"\?vith Eﬁ’\é\?‘b\ﬁ};r\\t‘\é‘d vendor who pretended to be Frank P.
Kibona, \}:hgm the bl\;?e;\}iappellant) did not know. Unfortunately, the
sai@;v@or \vb‘aﬂgﬁcj? called as a witness to prove that he sold the land in
dispute-to thesappellant. The root of title from which the appellant would
claim any fight over the suit land was the person who introduced himself
as Frank P. Kibona unknown to the trial tribunal, but to the appellant
himself. I believe, this new version of Frank P. Kibona was a very
important witness to the trial. This is because, he would prove his
ownership and the subsequent sale to the appellant. But the appellant

opted not to parade such a vital witness.
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It should be noted here that, principally, in civil cases the burden of
proof lies on the party who alleges anything in his favour. (see: Antony
M. Masanga v. Penina (Mama Mgesi) and another Civil Appeal No.
118 of 2014, CAT (unreported). Again, it is a trite principle of law that if
a party fails to call a material witness on his side, the court is entitled to
draw an adverse inference against him/her. This court and the Supreme
Court of our land voiced this principle of law in a number of cases
including the cases of Hemedi Saidi v. Mohamedi\M bllux(supra),
Ecobank Tanzania Ltd v. Future Trading Company Lé‘\él Civil
Appeal No. 82 of 2019, CAT (Dsm) and Ge@Ngando \\;\Egkhlta
Salumu Ally, Land Appeal No.7 of 2919, HCT (Irmgg)‘e In Hemedi
Saidi’s case the Court held speciﬁgal'iy\o.rj’f\xfailu‘r._e,{t}o call important

withess when stated that: ><\\\\
S,
N

"Where, for undisclosed reasons, aparty;fails to call a material witness

on his side the c@f}\fb E/g};i?éd‘to draw an Inference that if the
witnesses werg:\c"a//ed {hey would have given evidence contrary to the

party’s lntqr\ff:{s \\
As far Q this ;\ppealwis concerned, I subscribe to the above

obser%t@ns This J}eraple of law can be narrowed in our case here to
the effectfthat when a party to a land dispute claims to have derived the
right fromspurchase, where circumstance serves, such person must call
the vendor as a witness to support his claim in trial. That witness would
assist the court to make a fair and just decision on the relevant issue(s).
But since the appellant failed to call the purported vendor that presented
himself as Frank P. Kibona, henceforth, the trial tribunal was entitled to

draw an adverse inference against the appellant.
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On the other limb, the appellant grumbled that the trial tribunal based
its decision on secondary evidence, that is to say; the photocopy of a
letter of offer from the 1% respondent (AW1) tendered for identification.
The law as it is positioned by now, secondary evidence must be proved
by primary evidence. I accept that the letter of offer was a photocopy
admitted for identification. I also admit the argument by appellant’s
counsel that a document admitted for identification is ynfit for reliance
in the court’s judgment. The rationale is obvious, rules Of ewdence will
be deflated. The distinction between prlmary anar\%a}co%éary e&:dence

provided for under the Law of evidence |II b"\rergdred futile and
evidence otherwise inadmissible would entex\lnto ]ustlc‘ by the rear

entrance and impurify the sacredﬂnature oﬁualce)JLegal authorities
cited by the appellant suffices to pm S\OS tlon.)

Y x
’ :r,;,,_—-lo of@j]udgment it is evident that

However, looking at page.2
the- said letter (ED1) v(r;;\ %mlﬁea“for identification along with the
original copies of rece!;{s fgiv;/\e :;\62003 2007 and 2008 (collectively
P1). But from "'*hékanalyflsimade by the tribunal, there were material

o

enough t\? 5-réach the\ecnsmn Even without ED1, in my own analysis of
the ewdence avallable before the tribunal, I found the following:

A

(I) The \ﬁ\“\r%pondent (the applicant at trial) was the rightful owner of the
suit {di since 25" March, 1998 up to 2015 when the purported sale
was subsequently made. AW1 and DW3 proved this fact and no strong

evidence from the defence was given to disprove it.

(i) The purported vendor who pretended to be the applicant had no good
title over the suit land. All witnesses testified to that effect, except the
appellant though he failed to disprove the fact.
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(i) The appellant purchased the suit land from a suspicious and tricky
transaction whose vendor had neither personal identity cards nor
ownership documents. Circumstances under which the purported
vendor secured the copy of letter of offer as above explained
establishes that indeed, he had ill will to achieve his plan so devised.

(iv) Before the trial tribunal, the applicant and DW3 proved that the
applicant (herein the 1% respondent) was the rightful .owner of the suit

land while the appellant (1%t respondent at trial) had@?‘iing concrete
A\

A

On that basis I hold that the trial tribunal didﬁeun@ﬁéfqdeéision on

to establish ownership over the disputed land.

ED1 as alleged. Another contention bme appellant, is“that the trial
tribunal did not consider the evidence&ada%\ced\y)the Land officer
(DW3). However, the record as divulgedél‘engjﬁrl,a‘bove, is clear on how
the same was considered ‘gy’%}ﬁe tna\l\qt_j ribunal before reaching at its
decision. I find the apﬁgﬁé“nt ssargument on this point implausible as
well, thus hard to subscr\}be to." X |

43/' 2
/%/f

Wj
Basing on wha ;:have exggunded above in reliance to the evidence

adduced {Jefore thétnahtrlbunal it is my finding that the analysis and
evaluatlcg\? of ewdence made by the Chairman was proper. By my
scrutiny,/the ev;dence adduced by the 1% respondent’s side was heavier
comparechto the one given by the appellant. In the same wavelength I
am satisfied that the 1% respondent sufficiently proved his case to the
required standard as per sections 3 and 110 (1) and (2) of the Evidence
Act [Cap. 6 R.E. 2019]. The trial tribunal was correct to have decided in
favour of the 1% respondent. For that reason, grounds number one and
two are generally devoid of merits and are hereby dismissed.
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That said and done, and on the basis of what is explicated above, I find
no genuine reason to fault the findings and decision of the trial tribunal.
The judgment and Orders thereof are hereby upheld. Since the instant
appeal is devoid of merits, it is entirely dismissed with costs.

It is so ordered.

DATED at MOROGORO this 06" day of December, 2021.

06/12/2021

This Judgment is delivered at my hand and the Seal of the Court at
Morogoro this 06" day of December, 2021 in Chambers in the presence

of Prof. Binamungu, learned counsel for the Appellant, but in absence of

the Respondents. _._@

M. J. CHABA
JUDGE
06/12/2021

Rights of Appeal to the parties fully explained.

|

Y b_p

M. J. CHABA
JUDGE
06/12/2021
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