


his head by using a hoe. He collected his belongings, which was hoe and
bucket and disappeared. There wés a person watching -all that, PW1
(Sharifa Lucas Andrea) who informed this court that following that incident,
she (PW1) make an alarm (yowe) while Mzee Aleko was bleeding from the

injury he sustained at the left side of the head.

She further informed this court when cross examined that she know the
person who attack Mzee Aleko by one name of Jacobo or Jack whom they
were doing the work together. Elaborating how they were doing their job
at site she explained that they used spade to put moram in buckets and
then transfer it inside building. Sometimes they used hoe to soften moram
before they use spade putting moram in buckets. The place where Jacobo
and Mzee Aleko were found was a path to where moram was taken, and
she did not know who was the first to hold another but what she witnessed
was two people were holding each other and the Jacobo pushed Mzee

Aleko on the wall before he hit him on his head.

According to PW2 (Perter Sylvanus Aleko), Mzee Aleko was taken to his
home after the injury then to Utegi health centre where he was given first
aid and PW2 was advised to take Mzee Aleko to Kowak Hospital for further

treatment. Following that advice, he took Mzee Aleko to Kowak Hospital
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from Utegi Health Centre to Kowak Hospital as adviced by medical
practitioner, PW2 went to Utegi police post to report the matter and asked
for PF3 which was not given. Then he went to the scene where he found
many people. Upon asking what happened to Mzee Aleko, he was informed
that Mzee Aleko was beaten by Jacobo Olambo and Jacobo run away
without being informed of the weapon used. Jacobo was familiar to this

witness as he was his village mate.

It was PW2 who directed the investigator, PW3 in drawing sketch map of
the scene (exh P1) on 30/01/2022 and few days later on 02/02/2022
according to PW2 the body of deceased was examined by the doctor
Nkwama (PW5) who informed them that the cause of death of deceased
was wound at the head which was 7cm deep which cause internal bleeding
that’s why before his death mzee Aleko was bleeding from nose and ears

and the skull was damaged.

During cross examination this witness informed this court that while at the
scene he was told by Sharifa (PW1) that Mzee Aleko was beaten by Jacobo
and clarified that the body of Mzee Aleko was not examined while at
Musoma Hospital and they were not accompanied by any doctor from

Musoma to their village.
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informed this court that the body of deceased was examined by Dr.
Nkwama just as she was mentioned by PW2, this witness testified further
that Doctor informed police and relatives wﬁo were at the health center
mortuary that cause of death was wound which was found at the head. He

testified to see blood stains at the nose and ears of the deceased.

In searching for the accused, investigator testified that he was given
information that the suspect was in Geita and he was arrested by the
Police at Geita and was handled to him at Utegi police post. From his
investigation he informed this court that it was Jacobo Olambo who cut

Mzee Aleko.

During cross examination he confessed he was not at the scene when the

crime occurred but he knows there is only one eye witness who is Sharifa

Lucas Andrea.

The arresting police was paraded as PW4, G. 3404 DC Alfred from Geita
Police Station who informed this court that he arrested the accused at
Geita new bus stand after he was given description of the said Jacobo and
physical appearance. When he saw a person resemble the appearénce he

was informed, he called the name and the accused responded that’s why
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She informed relatives who was around and police about her findings then
filled post mortem report which was admitted in court as exhibit P2. PW5
informed this court that cause of death was broken skull which was caused

by severe head injury.

During cross examination by the defence counsel she acknowledges she
did not know where the death occurred, she was just introduced the body
of deceased by Sila, police. On cross examination by accused person she
failed to answer a question on the size of the wound versus the size of the
hoe including the function of the hoe if is to cut or to bend things but this
witness insisted that she reported the wound was caused by sharp object

while denying to mention a hoe in Exh P2,

Being no further witnesses, prosecution closed their case. After the above
evidence was closed the court was satisfied the evidence was sufficient to
establish primacies case against accused who gave his testimony under

oath.

JACOBO S/0 OLAMBO MUNA @ JACK testified as DW1. In his defence
he denied to kill Mzee Aleko though he confirmed on 29/01/2022 he was

casual labourer at Otieno site near Sao Hotel. He had a task of filling
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by the prosecution incriminates him to the extent that there is no other
hypothesis than the fact that the accused person committed the offence
which he stands charged. (See Anthony Kinanila and Another vs. The

Republic, Criminal Appeal No. 83 of 2021 (unreported).

Coming to the case at hand, prosecution had an eye witness, a person who
saw what happened at the scene. This is called oral evidence as pér
section 62 of the Evidence Act, Cap 6 R.E 2022. Reading careful testimony
of PW1, she informed this court she saw a_ccused in @ hurry going out of
the building while holding a hoe and when she followed, she saw accused
holding Mzee Aleko, pushed him on the wall and hit him at the head by a
hoe and run away. This was so direct and it was day time, the sun was
shining. After that scenario Mzee Aleko was injured and taken for
treatment. He died while under treatment and the rest of witnesses heard

the story from PW1.

According to PW2, Mzee Aleko died on 29/01/2022 while under treatment
at Musoma Hospital and his body was examined on 02/02/2023 at Utegi
Health Center. The examining doctor said the wound at the head was
seven (7) cm long and it was stitched. The cause of death according to this

expert as per Exh P2 was severe head injury. There is no doubt that
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principle was relaxed to the extent that where the potential evidence is not
in the danger of being destroyed, or polluted, and/or in any way
tampered with. Where the circumstances may reasonably show the
absence of such dangers, the court can safely receive such evidence

despite the fact that the chain of custody may have been broken.

In the case at hand, the prosecution allege that cause of death was the
wound at the head of Mzee Aleko. Mzee Aleko died while under treatment
at Musoma hospital. Prosecution did not register any reason why the body
was not examined at the hospital whére death occurred. They never
explained why the body was examined four days later and the examining
expert confessed.she did not know where the body was from. The issue
here is the wound which caused the death. Was the wound found in the
head of Mzee Aleko at the scene and while under treatment was the same
which was examined four days later? How the body of Mzee Aleko was
handled from the day of his death till he was examined. Was there a risk of
it be tempered? Is it a right case to apply the principles in chain of

custody?. Let's us see.

There is no doubt that Mzee Aleko was injured and later on died as even

the accused informed this court that there was no murder incident at the
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is the sole evidence to prove the crime, which is the cause of death. I find
the body within which the wound was found was not handled properly as
directed in the case of Paulo Maduka. That evidence (the wound in the
head) was not among the evidence where the principle of chain of custody
may be relaxed as it was easy to be tempered and it was the cause of
death. I find the gap which was not cleared by prosecution over the size of

wound which cause the death.

At the first place Mzee Aleko was injured, he was taken from the scene
while he was an injured person, a victim, as confirmed by all prosecution
witnesses including the investigator. In his defence, the accused person
testified that by the time he left the site there was no murder incident. It
was said that even accused is entitled to credence as it is well settled that
every witness is entitled to credence unless there are -reasons for not
according it. See Allan Duller vs. Republic, Criminal Appeal No.367
of 2019 (unreported). In the case at hand, accused confirmed to be at
site working with PW1 and he admitted to own a hoe while at the site.
Basing from the PW1 testimony, accused hit Mzee Aleko with a hoe. This
court too find it Was accused who hit Mzee Aleko as the accused did not

shade any doubt in his defence over the injury of Mzee Aleko, rather he
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created doubt over the size of the wound found in the head of Mzee Aleko
when he cross examined PWS5. See the case of Abas Matatala vs

Republic, Criminal Appeal No. 331 of 2008 CAT

For the reasons best known to prosecution they decide not to tender the
said hoe in court as an exhibit for this court to make assessment of its
effect when hit a human being as there is big hoes and small hoes. A
reasonable person may ask was the wound caused by the accused while at
the scene was big enough to be seven (7) cm long? The answer is no as
the body of Mzee Aleko was mishandled from his death to the time the
wound was examine. See the case of Paulo Maduka on chain of custody
and Moses Mwakasindile vs. Republic, Criminal Appeal No. 15 of
2017. The doubt is on the size of the wound which cause the death. It is |
clear to this court that the interlude between the morning of 30/01/2022
when the body was handled to PW2 and 13:30 hours of 02/02/2022 when
the body was examined by PW5 at Utegi mortuary, PW2 and PW3 had
exclusive custody of the body of Mzee Aleko. The possibility or potential
danger of the said body of Mzee Aleko to be, in any way tampered before
the same was examined, cannot be completely excluded. It must benefit

the accused. See Aidan Mwalulenga vs. Republic, Criminal Appeal No.
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207 of 2006 and Ally Miraji Mkumbi vs. Republic, Criminal Appeal No.

311 of 2018 (June, 2021)

In a different note, it was prosecution assertion that accused used hoe to
hit Mzee Aleko. A hoe has three sides, sharp side, the place to fix a handle
and a handle. Both sides are capable to be used depending on the
circumstances and intention of thé user. Reading testimony of PW1 careful
she did not inform this court which part of the hoe was used to hit Mzee
Aleko. Was it a hoe of 5 cm sharp edge, or 10 cm edge or the maximum
size of 30 cm. I find the size of the hoe and the part used to hit determine
the extent of injury but prosecution did not bother to clear out this. I find a

‘gap in prosecution case.

Another shortfall of prosecution is found on the way exhibit P1 was
prepared. I have no issue on how it was tendered as the foundation was
properly laid by PW3 before he tendered it just as was in the case of
Christina Ughechi vs The Republic, Criminal Appeal No. 274 of 2019,
CAT at Dar es salaam. Reading it carefully, it was prepared on 30/01/2022

by PW3 its title reads;

RAMANI YA ENEO LA TUKIO LA MAUAJI YA SILVANUS S/O ALEKO
OLWAR YALIYOTOKEA ENEO LA KAZI YA JENGO LA OTIENO (SITE
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In the case at hand, the only piece of evidence which prosecution manage
to prove is injury to Mzee Aleko without the extent of it and or the size of

the wound from the scene.

As indicated earlier, the accused is charged with the offence of murder
which among the ingredient is death of a person. Usually in order to prove
occurrence of death as an ingredient of an offence of murder, there must
be direct evidence to show that a certain person is actually dead, and his
death was unnatural. That requires also the evidence of a medical expert
who conducted a post-mortem examination of the deceased body at the
scene of crime. Exhibit P2 is the expert report which prove Mzee Aleko died
and his death was unnatural. It was caused by the wound inflicted in his
head prior to his death. This expert finding was provided four days after
the death and the body was examined in a different location apart from the
location where death occurred. It is not in all cases direct evidence may
prove existence of a certain fact. The above court's position is fortified in
the principle that each case has be decided per its. own circumstances. See.
The Republic vs Hussen s/o Malulu @ Elias & 3 Others, HC at

Shinyanga (unreported).
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Right to appeal has been explained.

M. L. Komba

Judge
20" October, 2023
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