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MWENEMPAZI, J.-

The appeliant”
cha

stealing animals contrary to Section 258 (1) and Section 268 (1) and (3)

Cotle [Cap 16 R.E 2019 (now 2022)].

It was the prosecution’s case that, on the 15% day of March, 2022 at
‘Mkangale village within Nkasi District in Rukwa Region, the appellant and
another person did steal one cow valued at Tshs. 500,000/= the property

of Emmanuel Robati (PW3),



On the 29" of June, 2022, the charges were fead to them and in turns
they both denied the charges not to be true. However, a prima facie case
was not established against the other person, and so he was acquitted
and unfortunately, at the end of a full trial, the appellant was found guilty,

and was convicted and sentenced to serve a perlogt@of five (5) years
‘f’lo,, .

imprisonment.

t, the rosecuﬁon witnesses differed each other in explanation
regérdmg to where the stolen cow was found,
4. That, the trial court erred in law and fact to convict the appeliant

without giving him time to cross examine the prosecution witnesses.



Depending on his grounds of appeal, the appellant prays for this
honourable court to allow this appeal and quash the conviction meted on

him, set aside the sentence thereof and set him free from prison.

During the hearing of this appeal, the appellant had no legal

representation and so he appeared for himself whlle“«the respondent,
%
Republic was represented by Mr. Mathias. Joseph‘f%‘amgd S%’c% Atterney

porﬁg‘%]: h|9-g -ounds of appeal
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= eairedéj‘n%ﬁonadered by this
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! V?éw this appeal by quashing

original casézHe further prayed to argue generally the grounds whereas,
he insisted that the impugned case’s evidence leans on the circumstantial
evidence, and that the appellant was convicted based on the doctrine of

recent possession, and therefore the prosecution proved the -charges

against the appellant.



He added further that, at the trial Court, the Court relied on recent
possession, whereas the ingredients are, one, the property must be found
with the accused, two, the complainant must be found to be owner and
three, the property must have been stolen. The learned counsel then

referred me to the case of Joseph Mkubwa & Anotger vs Republic,

Criminal Appeal No. 94 of 2017, Court of Appeal of Tanza?i"
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wned by Dr. Ndenje PW3, and they

. That, as they inquired about the stolen

customer (PW2) who wanted to buy the stolen cow.

The counsel then insisted that, the circumstances and conduct of the
appellant, showed that he is responsible. That, the appellant also failed

to explain how he acquired the cow and there is no evidence that he



explained how he acquired ownership of the cow, the counsel referred me
to the case of Pascal Kitigwa vs Republic [1994] TLR 1 where the

Court of Appeal held that: -

"Conduct of the accused person may be acted upon as

corroborating evidence that he is guilty”.

“Mr. Mathias added that it is obvious the property was
stolen from the complainant. That, this fact is demonstrated in the
testimonies of PW1, PWZ2, PW3, PW4 and PWS5, as they all adduced the

evidence on the event of stealing of the cow.



The learned counsel did not end there as he submitted even more that, it
is their stand that the prosecution was able to prove the case beyond all
reasonable doubt and that the trial Court was right in convicting and
sentencing the appellant. That, the appellant was given all the rights even
the right to cross examine witnesses, and that all the testlmonles of the

Zé(,{ f)‘%

witnesses corroborated the event and there were no an%@contradicﬁglons
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e court was of the view that, in

1inal Appeal No. 322 of 2015, Court of Appeal of Tanzania
at Dar es Salaam at page 23, where the Court had the view that the

prosecution has the right to know the proper witness.



In conclusion, Mr. Mathias submitted that, failure of the appellant to cross
examine the witnesses in vital issues which would contradict the
prosecution evidence, shows that all the evidence tendered was true. And
therefore, he insists that this appeal has no merits and should be

dismissed, the decision of the trial court be upheld.

of watchm and assessing the witnesses as they gave evidence. See,

Jamal A. Tamim vs. Felix Francis Mkosamali & the Attorney

General, Civil Appeal No. 110 of 2012 (unreported).



The appellant was arraigned for cow theft on the 15" of March, 2022
during the night hours. PW1, Luwasa Sili was the only witness who was
to testify in support of the charges ag'ains‘t the appellant, as he claimed
to have seen the appellant that night. Shockingly, his testimony is too

shaflow to even understand why is the appellant concerned with the

allegedly stolen cow,

I will reproduce the testimony in emphasmng r@y:

‘%% _

PW1 testified that

3‘@@

%’ running from the

L }%’ (appellant), I caught

night was he referring to, and he did not tell the Court what happened to
the other cows which he saw running out of the kraal, and at that night
how did he see the appellant by the aid of which tool, and after catching

him, how was it possible that the next day the appellant came to him with



another person and what made the appellant and the other accused
persori run away? To me, this testimony was too lacking to support the

charges against the appellant.

Similarly, the testimonies of PW2 (the buyer), PW3 (Complainant) and

PW4 were too contradictory to suffice conviction of the appellant PW2

testified that the appellant approached him to buW% cow:‘“%w g 'chﬁ_g,_'ff.’a’s at

Q&v‘ St

the incidence to the police statation that his cow has been stolen, and

thereafter he went to Mnadani area to search for it. As he did not find it,
on the 17" he was with PW4 and as they were looking for it they came

across it in the Kraal of Dr. Ndenje and the guard to it told them that it



was brought by the appellant. Not long, the appellant appeared with PW2
as he wanted to sell it to him, then PW3 told them that the cow belongs:
to him and that is when the appellant ran way. Thereafter, they took the

cow to the police station where they met with PW5 who they tald him

everything and he started searching for the appellant %{;\nd he was tipped

In the case of Mohamed Said Matula vs Republic [1995] TLR 3 the

Court of Appeal held that: -

"In his evaluation of the evidence the learned judge made not

a single reference to these inconsistencies and contradictions.
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Nor did he make any mention of them in his summing up to
the assessors. He merely accepted the evidence of the two
children at its face value. That was clearly wrong. He had
a duty to consider the inconsistencies and

contradictions and try to resolve them if he could. Else
he had to decide whether the incaq,sisté}réfigs and%

AT
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contradictions were only minor or whE?;g_ FEhe

e
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y did’submit before me that the

hét_,_ the conviction of the appellant at the irial court as
submitted by Mr. Mathias was based on circumstantial evidence and the
doctrine of recent possession. Again, as I perused the entire records, the
circumstantial evidence purported to be relied upon is too wanting to

grant conviction of the appellant. The only witness who claimed to have
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seen the appellant is PW1, and when one reads his testimony, it would. be
noticed that he testified as if words were put in his mouth for, he did not
know what to say and what not to say. I have reproduced his testimony
above for ease of reference. Now, the testimony of PW2 did not at any

point suggest that the appellant was the thief and: n‘either were the

65, CONVi ct@ the
)- \5{&
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appellant, the testimonies of PW1, PW2, PW3 and PW4 do prove this,
PW1 is a guard to a kraal which he did not mention the owner but the
purported stolen cow was found in jt. PW2 testified that the stolen cow

was at a kraal which belongs to Mwanandenje, while PW3 and PW4
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testified that their stolen cow was found at Dr. Ndenje’s kraal. In law,

these are two distinct pedple and both are not the appellant.

Secondly, it is not doubted that the complainant is the owner of the
purportedly stolen cow, but thirdly, who stole the cow? PW1, PW3 and

PW4 testified that the cows belonging to PW3 broke the kraal and ran to

certificate if he had run away?

In criminal cases, the burden of proof lies on the prosecution and it never
shifts to the accused, in this appeal, the appellant. Under section 3 (2) of

the Evidence Act, it is provided that the burden never shifts.
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For the reasons discussed above, it is my view that had the trial court
properly directed its attention to the evidence adduced by the
prosecution, it would have reached at a different conclusion that the
evidence was not water tight to find the appellant guilty as charged

warranting the conviction and sentence. It ought to Ijave acquitted the

appeliant.

: ‘%55, @.'..,
It is my firm holding that the prosecution hé‘%%%t es,ta
k

Dated at Sumbawanga this 27 day of November, 2023.

a@%_\. |
T. M. MWENEMPAZI

JUDGE
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