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20/03/2024 & 27/03/2024

SIMFUKWE, J.
The Applicants hereinabove, filed this application seeking extension of
time to lodge notice of appeal against the decision of the High Court in
Labour Revision Application No. 33 of 2015 dated 20™ July, 2015. The
application has been preferred under section 57 of the Labour
Institutions Act, [Cap. 300 R.E 2019] and sections 5(1)(c) and 11(1)
of the Appellate Jurisdiction Act, [Cap. 141 R.E 2019]. In response,
the respondent’s counsel raised four Preliminaries Objections as follows:
1. That, this matter has not been properly brought before this
Honorable court, the same has never been heard at the
CMA nor the Labour Court. Hence this Honourable court
has no jurisdiction to entertain it.
2. That, the affidavit in support of the Application contains

prayers, see paragraphs 11 and 13 of their affidavit
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3. That, the applicants have not signed their Notice of
Representation as directed by the law.
4. That, the applicant is sworn before an advocate contrary
to section 8 of the Notary Public and Commissioner for
Oaths Act Cap 12.
The hearing of this preliminary objections proceeded by way of written
submissions whereas the applicants were represented by Mr. John
Faustine Materu, the learned counsel and the respondent enjoyed the

service of Mr. David Shilatu, also learned counsel.

Supporting the first limb of Preliminary Objection, Mr. Shilatu submitted
that, this matter was filed improperly due to the fact that it has never
been heard neither at the CMA nor the Labour court. He stated that, under
the labour laws, the disputes handling machineries commences with the
Commission for Mediation and Arbitration (CMA), followed by the High
Court Labour Division and lastly the Court of Appeal. In that regard, the
learned counsel averred that, the High Court is not a proper forum for the
parties to initiate the matter as they were first supposed to refer it to the
CMA for determination. Mr. Shilatu buttressed his contention with the
decision in Dangote Industries Ltd Tanzania vs Warnercom (T)

Limited, Civil Appeal No. 13 of 2021 which at page 9 ruled that one



cannot go for remedies or any action to a higher court if there are
remedies at the lower court. From the foregoing authority, Mr. Shilatu
insisted that, this Court is not a proper forum for the parties to initiate the

matter.

Regarding the second limb of preliminary objection, Mr. Shilatu contended
that, the applicant’s affidavit in support of this Application contains
prayers. He referred this court at paragraphs 11 and 13 of the affidavit in
support of the application and lamented that it contravenes the general
rule of practice and procedure. To bolster his argument, Mr. Shilatu cited
the case of Jamal S. Mkumba and Abdallah Issa Namangu vs
Attorney General, Civil Application No. 240/01 of 2019 (CAT) and
The Case of Mustapha Raphael Vs East African Gold Mines Mines
Ltd, Civil Application No. 40 (sic) (Unreported), which held that, an
affidavit should only contain elements of facts and circumstances to which
the witness disposes either of his own personal knowledge or from
information which he believes to be true. That, such an affidavit must not
contain an extraneous matter by way of objection or prayer or legal
arguments or conclusion. He opined that this application failed to adhere

to the general rule of practice and procedure.



On the third limb of preliminary objection, Mr. Shilatu averred that, the
applicants did not sign the Notice of Representation which renders this
application incompetent as per section 56(c) of the Labour
Institution Act (Cap. 300) and Rule 43(1) of the Labour Court
Rules GN No 106 of 2007. To cement his argument the learned counsel
referred the case of Alex Situmbura Vs Mohamed Nawayi, Revision
Application No. 13 of 2021 (unreported) at page 5 & 6 and the case of
Hamza Omary Abeid Vs Pro Mining Services, Labour Revision No. 54
of 2019 (unreported) at page 4 and 5. Basing on the above authorities
the learned counsel submitted that it is the requirement of the law that,
where the party in a labour matter choose to be represented, the notice

of representation is mandatory.

On the fourth limb of preliminary objection, Mr. Shilatu submitted that this
application is sworn before an Advocate contrary to section 8 of the
Notary Public and Commissioner for Oaths Act (Cap 12) which
requires that it must be a Notary Public and Commissioner for Oaths and
not otherwise. To strengthen his assertion, Mr. Shilatu referred to the case
of DPP vs Dodoli Kapufi and Patson Tusalile (3), Criminal Application

No. 11 of 2008 CAT (Unreported).



From the foregoing submission the learned counsel for the respondent
urged this court to sustain the raised preliminary objections and continue

to dismiss this application in its entirely.

On the adversary side, before countering the grounds of objections, Mr.
Materu submitted that, the applicants are seeking extension of time
before this court to enable them to lodge notice of appeal against the
decision of the High Court in Revision Application No. 33 of 2015 dated
20" of July, 2015. He explained that, the application was filed under
section 57 of the Labour Institution Act, (supra) and section 5 (1)
(c) and 11 (1) of the Appellate Jurisdiction Act (supra). Therefore,
this court is not dealing with revision application but an application for

extension of time to file notice of appeal.

Responding in respect of the first limb of preliminary objection, Mr. Materu
averred that this objection is misconceived since the dispute between the
parties herein was referred to the CMA Moshi-Kilimanjaro vide Mgogoro
wa Ajira Kumb Na. MOS/CMA/ARB/04/2007 between SAIDI KITUNDU
SHOLE NA WENZAKE 149 - WALALAMIKAJI and TPC LTD
MLALAMIKIWA. He submitted further that this dispute was finalised by

the CMA on 13" October, 2014. The applicants were dissatisfied with the



decision of the CMA and consequently filed Revision No. 33 of 2015 in the

High Court Labour Division at Moshi.

The learned counsel continued to submit that, Revision No. 33 of 2015
was determined on 20" July, 2016. It is the decision inRevision No. 33 of
2015 that the applicants want to appeal against to the Court of Appeal.
He said that, the applicants have exhausted the remedies in the CMA and
in this court. The applicants now want to appeal to the Court of Appeal as
per section 57 of the Labour Institutions Act, (supra). Mr. Materu
distinguished the case of Dangote Industries Ltd Tanzania (supra)
from the facts of this case and stated that the cited case is irrelevant since
the applicants have exhausted all remedies available before filing the

present application.

On the second preliminary objection, Mr. Materu replied that the
respondent did not point out the alleged prayers in paragraphs 11 and 13
of the affidavit. He submitted further that the said paragraphs contain
only factual matters relating to the application. He opined that, even if the
said paragraphs contained prayers, that cannot lead to the dismissal of
the application as submitted by the respondent's counsel.

Elaborating more, Mr. Materu explained that in the case of Jamal J.

Mkumba and Abdallah Issa Namangu (supra) annexed by learned
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counsel for the respondent in his written submission, the Court of Appeal
of Tanzania held that if it is established that there is offensive paragraph
in the affidavit, it can be expunged leaving the other paragraphs intact.
Moreover, Mr. Materu opined that, in the event the Court agrees that
paragraphs 11 and 13 of the affidavit supporting the application contain

prayers, let them be expunged.

Opposing the third point of objection, Mr. Materu strongly argued that the
respondent’s counsel did not refer any law which requires the applicants
to sign notice of representation in order to back up his objection.
Furthermore, Mr. Materu contended that it is not the requirement of the
law under Section 56 (c) of Labour Institutions Act, (supra) and
Rule 43 (1) of the Labour Court Rules that notice of representation
should be signed by a party.

Mr. Materu went on to explain that the notice of application filed by the
applicants shows clearly at page 5 that, the applicants appointed Faustin
M.B. Materu of Materu & Co. Advocates as their representative in this
application. That, the name, postal address, place of employment and
phone number of the said representative are well shown hence complied
with Rule 43 (1) (al and (b) of GN No0.106 of 2007. He continued to

submit that, on 30" August, 2023 the applicant's advocate filed a formal
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notice of representation that was duly served to the respondent's counsel
on the same date. Distinguishing the case of Alex Situmbura (supra)
which was cited by the learned counsel for the respondent, he argued
that in the said case no notice of representation was filed which is not the
case in this application. He insisted by making reference to page 6 of the
said decision where it was held that the representative is the person
responsible to file notice of representation and not the parties. He stated
that the legal position is also reflected in the case of Hamza Omary
Abeid (supra) which was cited by learned counsel for the respondent in
his submission. Basing on the above-mentioned authority, the learned
counsel averred that notice of representation is given by the
representative who in this application is an advocate. Mr. Materu was of
the view that, the two cited cases hereinabove, did not at all address the
issue of non-signing of notice of representation by the applicants,

therefore do not support the respondent's preliminary objection.

Coming to the fourth limb of preliminary objection, Mr. Materu submitted
that, at page 6 of the applicant’s affidavit, it is clearly shown that the
deponent Faustin Materu was sworn at Moshi on 17" day of July, 2023
before Chiduo Zayumba Advocate, Notary Public and Commissioner for

Oaths. He submitted further that the respondent did not submit on
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whether advocate Chiduo Zavumba is not a Notary Public nor the
Commissioner for Oaths. That, the affidavit shows the place and the date
when the oath was taken and the name of the advocate, Notary Public
and Commissioner for Oaths before whom the oath was taken. According

to him, the affidavit is therefore properly sworn.

Mr. Materu continued to aver that in the cases of DPP V. DODOLI
KAPUFI AND PATSON TUSALILE (supra) and the case of SADICK
HASSAN (supra) that were cited by the counsel for the respondent are
easily distinguishable from this application since the defects addressed in
those cases do not feature in the affidavit supporting the present
application.

Basing on the above stated reasons, Mr. Materu urged this court to

overruled all preliminary objections raised by respondent.

Having heard the submissions for and against the raised objections, the
issue for determination is whether the raised preliminary objections

have merits.

Starting with the first ground of objection, Mr. Shilatu claimed that the
matter has not been properly brought for the same has neither been heard
at the CMA nor the Labour court. Mr. Materu refuted this objection by

stating that the dispute between the parties was referred to the CMA at
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Moshi in Kilimanjaro vide Mgogoro wa Ajira Kumb Na.
MOS/CMA/ARB/04/2007. That, as the applicants were not satisfied,
they filed Revision No. 33 of 2015 before this court. Still aggrieved, they

intend to appeal to the Court of Appeal.

I hasten to state that this issue will not detain me much. This ground
requires evidence in order to determine whether the matter was referred
to the CMA or not. This court as well as the Court of Appeal in several
occasions declared that if the preliminary objection requires evidence to
substantiate it, the same lacks criteria of being treated and determined as
preliminary objection. There are a number of authorities to that effect. In
the case of Ibrahim Abdallah (the Administrator of the Estate of
the late Hamisi Mwalimu vs Selemani Hamisi (The Administrator
of the Estate of the late Hamisi Abdallah), (Civil Appeal 314 of 2020)

[2022] TZCA 43 Tanzlii at page 9 to 10, it was emphasised that:

"It Is settled law that a pure point of law does not arise if
there are contentions on facts yet to be ascertained by

evidence...

...the emphasis is that a preliminary objection may only be

raised on a pure question of law which can be discerned if
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the court is satisfied that the pleaded facts are not
contentious or if any of the facts has to be ascertained in

a proper trial.”

Guided with the above position of the law, I am of the strong opinion that
to ascertain if the matter was not referred to the CMA as contended by
Mr. Shilatu requires evidence. On that basis, I am satisfied that the first

objection lacks criteria of being determined at the preliminary stage.

On the second ground of objection; the learned counsel for the respondent
argued that the affidavit in support of the application contains prayers. He
particularly referred to paragraph 11 and 13 of the applicants’ affidavit. In
reply, Mr. Materu explained that Mr. Shilatu did not point out the alleged
prayers. The applicant’s counsel believed that the mentioned paragraphs

contain only factual matters.

I have thoroughly examined the alleged paragraphs, for ease reference, I
will reproduce the impugned paragraphs hereunder:

11. That the applicants are now praying for extension of

time to file their appeal to the Court of Appeal of Tanzania

against the judgment and orders of the High Court of the

United Republic of Tanzania in Revision No. 33 of 2015

dated 20" July 2016.
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13. That it is in the interest of justice that the Honourable
High Court be pleased to grant the applicants extension of
time to file notice of appeal and appeal to the Court of
Appeal of Tanzania against the the (sic) judgment and
orders of the High Court of the United Republic of Tanzania

in Revision No. 33 of 2015 dated 20" July 2016.

The above quoted paragraphs speak loudly. Starting with the 11%
paragraph, with due respect to Mr. Shilatu, the same does not contain the
prayer rather it contains facts whereby the applicants are informing this
court the gist of their application. To the contrary, the 13" paragraph
contains prayer which was also embodied in the chamber summons. As
rightly submitted by Mr. Materu and as per the case of Jamal S. Mkumba
and Another (supra) the remedy for the paragraph which contains prayer
is to expunge such paragraph. Therefore, being satisfied that paragraph
13 of the affidavit in support of the application contains prayer, I hereby
expunge it from the affidavit leaving other paragraphs of the affidavit

intact.

On the third ground of objection, Mr. Shilatu contended that the applicants
have not signed their Notice of representation as directed by the law. He

went further by citing section 56 (c) of the Labour Institutions Act
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(supra) and Rule 43(1) of the Labour Court Rules (supra) to support
his objection. In rebuttal, Mr. Materu submitted that there is no law which
requires the applicants to sign notice of representation. The applicants’

counsel added that, the notice of representation in this matter shows that

he was appointed as a representative of the applicants.

Section 56 (a), (b) and (c) of the Labour Institutions Act (supra)
provides that:
"In any proceeding before the Labour Court, a party to the
proceedings may appear in person or be represented by-
(a) an official of a registered trade union or
employers’ organisation,
(b) a personal representative of the party’s
own choice; or

(¢) an advocate.

From the above quoted provisions, with due respect to Mr. Shilatu, as a
matter of practice, Notices of Representation are signed by parties as
they are the one who appoints the Representatives. However, failure to
sign the notice of representation does not render the application
incompetent. Even failure to file notice of representation does not render

the application incompetent. The remedy is to grant leave to the party to
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file it or to sign the notice. Together with their application of extension
of time filed on 20/07/2023 the notice of representation was attached
thereto which shows that Mr. Materu was appointed by the applicants as
their representative. The said notice was signed by advocate Faustin
Materu, as I have already said the same was not fatal. Therefore, the 3™
objection is without merit.
On the last limb of preliminary objection, Mr. Shilatu faulted the applicants
for contravening section 8 of the Notary Public and Commissioner
for Oath Act (supra). On the other hand, Mr. Materu submitted that page
6 of the affidavit shows that the deponent Faustin Materu was sworn at
Moshi on 17" day of July, 2023 before Chiduo Zayumba, advocate, Notary
Public and Commissioner for Oath.
Basing on the above submissions of the learned counsels, for ease
reference I wish to reproduce section 8 of the Notary Public and
Commission for Oath Act (supra) which reads:

"8. Every notary public and commissioner for oaths before

whom any oath or affidavit is taken or made under this Act

shall insert his name and state truly in the jurat of

attestation at what place and on what date the oath or

affidavit is taken or made.”
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Guided by the above provision of the law, I have scanned the affidavit in
support of the application and it is my observation that the affidavit was
sworn and verified by Mr. Faustin Materu on 17" of July 2023 at Moshi
before Chiduo Zayumba, whose qualification was stated on the same page
to be an advocate. His stamp is self-explanatory that he is an advocate
and Notary Public and Commissioner for Oaths. In that regard, I have no
reason to doubt that Mr. Chiduo Zayumba was not a Notary Public or
Commissioner for Oath at the time of administering the oath to Mr. Faustin
Materu.

On the strength of the above findings, I am satisfied that the respondent’s

grounds of preliminary objections are without merit. I therefore,
overrule them with no order as to costs. Accordingly, the application

should proceed on merit.

It is so ordered.

Dated and delivered at Moshi this 27th day of March, 2024.

X d@ﬂ)km/ﬁ

S. H. SIMFUKWE
JUDGE
Signed by: S. H. SIMFUKWE

27/03/2024
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