


Region. The car was seriously damaged and the respondent who was
driving it sustained some bodily injuries. The respondent reported the
incident to the appellant’s branch manager for Dodoma office. The
vehicle was taken to police station and iater on, it was taken to Spring
Njombe Garage for repair at the instance of the Defendant after the
accident was reported. The garage raised an invoice of Tshs.
19,923,120/= for the repair and after the same was presented to the
respondent, he refused to pay claiming that the interval of the period
between the date when the insurance contract was entered and the
date of the accident was too short and raises suspicion of fraud. She
also alleged that, the vehicle in question was also insured by another
insurance company to wit UAP insurance, hence it was not eligible for
the repair.

The appellant’s refusal to pay the repair costs prompted the
respondent to institute a civil suit before the trial court claiming Tshs
19,923,120/= being costs for the repair, Tshs. 700,000/= being costs
of transportation of the damaged motor vehicle from Mzakwe to
Dodoma Central Police station, Tshs. 15,000,000/= being income lost
due to non-use of the motor vehicle, payment of Tshs. 7,500,000/=
being costs of hiring an alternative means of transport, Tshs.
50,000,000/= as damages for injuries sustained by the respondent as
a result of the accident and general damages of Tsh. 300,000,000/=.

The defendant opposed the claims and the suit went through a full
trial and at the end of it, the trial court was convinced that the
respondent partially proved his claims. It subsequently awarded him
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with lowest grade competent to try it. He then proceeded that, the
present suit was of a commercial nature. Hence not triable by the
district court as it had exceeded the limit of Tshs 70, 0000, 000/=
which is a pecuniary bar for district courts in civil cases with a
commercial nature such as the present one. He proceeded to argue
that the respondent's claims were above this figure and also above the
Tshs 200,000,000/ pecuniary limit on district courts in normal suits.
Thus as per section 40(2) and (3) of the Magistrates’ Courts Act, the
trial court had no jurisdiction to entertain the suit.

Submitting on the second ground of appeal, he argued that the plaint
did not explicitly state if the trial court has jurisdiction to try the matter,
The omission contravened the provision of order VII Rule 1(i) of the
Civil Procedure Code which requires that the plaint should explicitly
state so. He argued that the provision is coached in mandatory terms
hence it was crucial for the plaint to explicitly state the value of the
subject matter for purposes of ascertaining the court’s jurisdiction.

Regarding the third ground of appeal, it was submitted that the trial
court did not evaluate the evidence tendered by both sides. Rather, it
considered the respondent’s evidence only and in so doing, it
contravened the law expounded in the cases of Riddoh Motors Ltd
vs. Coast Region Co-operative Union Ltd [1971] HCD 159 and
Martha Wejja vs. The Attorney General and 3 Others [1982]
TLR 35. In conclusion, the learned counsel invited this court to re -
evaluate the evidence and argued that this court being a first appellate

court is mandated to re-evaluate the evidence.
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43,123,120/= at the time of filing the suit in mid-October 2021. Under
paragraphs 8 and 9 of the plaint, the respondent was praying for the
general damages which do not form basis for the pecuniary
jurisdiction. Hence, should not be considered. In fortification of this
submission, she cited the case of M/S Tanzania China Friendship
Textiles Company Limited vs. Our Lady of Usambara Sisters
Civil Appeal No. 69 of 2002 [2005] TZCA 104 TanzLII and Wilson
Lenjima Mkwai and Two Others vs. Maliyatabu Shimo and
Another, Civil Case No. 5 of 2009 (Unreported).

Replying to the submission that the case was of a commercial nature
and not a normal civil suit, she argued that the case was a normal one
as it did not emanate from a transaction of trade or merchants. It was
a tortious liability originating from client and service provider
relationship.

Submitting on the second ground of appeal she argued that, the
respondent complied with Order VII Rule 1(f) of the Civil Procedure
Code. Paragraphs 5, 6 and 7 of the plaint provided the pecuniary
jurisdiction> and paragraphs 8 and 9 dealt with tortious claims of
damages fpr pain and suffering resulting from the injuries sustained in
the accident and for mental anguish and psychological torture arising
from the appellant’s refusal to repair the respondent’s motor vehicle

despite the insurance cover.
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After considering the submissions ‘above and the lower court record
which I have thoroughly scrutinized, I will now proceed to determine
the appeal, starting with the first and second grounds of appeal. The
complaint in these two grounds ¢oncerns the issue of jurisdiction of
the trial court. While perusing the record, I have ocbserved that this is
not the first time the appellant has raised these points. She first raised
i:hem as preliminary points of law when filing his written statement of
defence before the trial court on 12 November 2021. With the
consent of both parties, the preliminary objection was scheduled to be
disposed of by way of written submission to be filed as per the
schedule drawn by the trial court. The appellant defaulted filing of her
submission in chief in support of the preliminary objection and
consequently, the preliminary objection was‘deemed abandoned and
dismissed for want of prosecution.

Much as none of the parties alluded to this fact, I thought I should put
this record into light before embarking on the two points because,
under normal circumstances, the abandonment of the preliminary
objection at the hearing stage could have delimited the appellant from
raising the same points at appeal stage. This is however not the case
here as the point of jurisdiction which remained undetermined after
the appellant abandoned his preliminary objection is pivotal and can
be belatedly raised by a party or suo motu by the court at any stage
as stated by the Court of Appeal in Mwanachi Communic‘ations Ltd
& Others vs Joshua K. Kajula & Others (Civil Appeal 126 6f 2016)
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Atomredmetzoloto (ARMZ), Consolidated Civil Appeal Nos. 78 and
79 of 2018 [2020] TZCA 306 TanzLII).

Back to the instant appeal, the qhestion awaiting determination is
whether the trial court had jurisdiction to determine the suit. The
question is twofold. On the one hand, it requires this court to ascertain
if the pecuniary jurisdiction was stated in the plaint and whether, the
trial court had jurisdiction. On the first limb of the question, the
appellant is claiming that the trial court had no pecuniary jurisdiction
to entertain the suit as the plaint did not disclose the total value of the
matter. He has argued that, the omission which is in infraction of the
provisions of Order VII Rule 1 (i) of the Civil Procedure Code. On the
respondent’s side it has been argued that the pecuniary value of the
subject matter was pleaded under paragraphs 5, 6, and 7 of the plaint
and its total value is Tshs. 43,123.120/=. On the second limb of the
question, it has been argued that the trial court had no pecuniary
jurisdiction to entertain the suit as the total value of the claim
appearing in the different paragraphs of the plaint exceed Tshs
70,000,000/= which is the pecuniary bar of the district courts and the
courts of the resident magistrates in commercial cases. In the
alternative, he has argued that the pecuniary value appearing in
different paragraphs exceeds Tshs 200,000,000/= which is the
pecuniary bar of these courts in normal civil suits.

Let me start with the provision of section 7(1) of the Civil Procedure
Code, Cap 33 R.E 2019. It states thus;

7.-(1) Subject to this Act the courts shall have. jurisdiction
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