IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)

AT SUMBAWANGA

MISC. LAND APPLICATION NO. 33 OF 2022

LN
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(Arising from Misc. Land Appeal No. 30 0f 2020 in the Hfgf? Co iyt of Tanzania at

B

Sena Be’c’té}y -ﬁ%yo (The Administrator of Estate of late Bettery Usalike
Dolfu) the applicant herein, filed this application before this court seeking
for extension of time within which to lodge an application to set aside the

dismissal order dated on 5™ October, 2022 in Land Appeal No. 30 of 2020



and for restoration of the said appeal so that the parties can be heard inter

parties on merit.

The application is made under section 14(1) of the Law of Limitation Act
Cap 89 R.E. 2019 and Order XXXIX, Rule 19 and section 95 of the Civil
' ”%m

Procedure Code [Cap 33 R.E. 2019] and supported byxfh _ afF davit of Sena

Bettery Mtayo.

being approached by the ,preces: S server w1th§g SUMMONS to appear at the
B

,refused to receive the said summons.

e‘mearing 0f“her client’s application ex parte by way of
% S,

e»f N g th
wr:tten submussmn whereby on the 05" day of September, 2023 the court
E

4'15\ 3

granted® 'Ythe prayergwmh a direction that the applicant’s counsel should file |
o

’*55’?' g

«aw-

her respe”ave *Wn’tten submission on 19.09.2023. The applicant’s advocate
complied with the order of the court by filing her written submission on

19" September, 2023. Hence, the present Ruling.



In her written submission, Ms. Neema Charles submitted that the applicant
is seeking to this court for an order for extension time to file an Application
to set aside a dismissal order dated on the 5" day of October, 2022 in
respect of Land Appeal No. 30 of 2020 and restoration of the said appeal;
she has also prayed to the court to adopt the cont%%‘g ts of the Chamber

Fat

or der tos f@rm part. of the

applicant’s submission. She further subthitted %ﬁ"a’c th” ,‘_ppﬁ'f:ght is the

«i«‘*‘ﬁw ”

>bef0re this*coar } .and who demised on

sl

@%a
in Misc. Land Appeal No. 30 of 20205

o

45’"«{

the 14% day of August, 2022 before \thedetermmatlon of his Appeal.

c‘ém‘?m

iy
rj_mfon the 5% day of October, 2022

_e(/&

%“mm el ‘for the applicant also submitted that on the 15% day of
November, 2022 the applicant was appointed by the Primary Court of
Ifakala as the Administrator of estate of late Bettery Usalike Dolfu where

after he filed the Misc. Land Application No. 33 of 2022 before this Court in



order to seek for readmission of an appeal dismissed for a want of

prosecution.

It was aiso the submission. of Ms. Neema Charles that nonetheless the
application was made after expiration of thirty (30) days contrary to section

14(1) and Part III Ttem 9 Column 2 of the Law leitz%%% Act, Cap 89 R.E.

2019. She further added that, the admlnistratm;ﬁ]i @%Qf" d%%e%%eyﬁte

was appointed on 15" November, 2022' while the’i mejta‘%i‘f e MISC Land

Application for re-admission theappeas staétutory%barred That it was
:;:E%;Zg‘ %@%5&_ %’
ed phcatton wifhé%‘t having focus standi
v«?‘

or being appomted as f:he Admmlstrator of the estate of late Bettery

R

2017[?132 %:f'-::fh@%giga at page 5, whereas the Court of Appeal
& ¢

held mter alia, that.‘s, B

i

Any?“pefggﬁgﬁlafmmg to be the legal representative of a deceased
party or any other interested person may apply to revive the
application; and, if it is proved that he was prevented by good cause
from continuing the application, the Court shall revive the application

upon stich terms as to costs or otherwise as it deems fit.”



Again, the learned counse! for the applicant submitted on the second
ground of illegality that the ward tribunal was not properly constituted. She
argued that on the 16" day of August, 2019 the Ward Tribunal of Milanzi
was formed by eight (8) members; but only one woman seated on said
case which is contrary to section 11 of the Land Dlspute Court Act Cap 216

R.E. 2019 {the Land Dispute Court Act).
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She claimed that the members of the Mﬁ%na Wa%%Trjb;uf’%é“lg%wo presided

ek

£, -
over such tribunal were Felenatusn-fv_;gsanSI(Male), YQgthmam Hela(Male),
‘g& X ‘.' ,

Plukelia Damian(Female), ank, Raphael (Mgée) A1ex*kasolo(Male), Sangija

Upule(Male), Siwezi Klpam@(Male) and L dg{}wck"Nzyungu(Male)

i
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Likewise, the applicants f%%elysubml -,"ed that on the 27" day of August,

3 T “, B

*;ctona Fanuel Michgel Sukare Turuka Makanya, Charles Elias and

I W

Samwé‘imTogo (Chatrr:% however, the record of the said tribunal does

not 1ndicate tt;negender of the sitting members. To substantiate her stance,
she cited the case of Christopher Wantora v Masero Meck Makura,

Misc. Land Appeal 112 of 2021 HC Musoma.



She further submitted that one member of the trial Tribunal whose name is
Ludovick Nzyungu, was not present on the 23" day of August, 2020 when
the case was being heard by the tribunal; however, he just participated
during the delivering of the judgment and casted his vote in the course of

making the decision of the frial tribunal.
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the said trial tribunal, parttupat%l iﬂ“‘t%: castmg‘“otrocess but he did

w:\

%%;.3;

gicited the case of Pili Saiba

naﬂy«%she'capltulated that the applicant falled to file

Applicatxon for res "dmissnon of Misc. Land Appeal No. 30 of 2020 within

%&2

time due to‘twe*f‘f’mts of law; one, focus standi and two, illegality, as

indicated in her former submission in chief. Thus, due to the above
reasons; the learned advocate prayed to this court to grant the applicant
extension of time in order to enable her to apply for setting aside of the

dismissal order and re-admission of Land Appeal No. 30 of 2020.

G



Section 14(1) of the Law of Limitation Act Cap 89 R.E. 2019 provides for
extension of time for the doing of any act authorized or required by the law
if there are sufficient reasons. In Benedict Mumello v Bank of
Tanzania, Civil Appeal 12 of 2002) [2006] TZ CA 12 (Uploaded on Tanzli

on 12 October 2006) the Court of Appeal held at pag‘é%ZZ? as follows:
W,

It is trite law that an application for extens:an of tfme is ent/re/y in

%@; . kﬁ%ﬂ%ﬁ%ﬁ

the discretion of the Court to granf%r refusegt a _J ] ,;t%ﬁéténsion of

‘must put material before%the ceurt""\%uc wll persuade it to exercise its
§> «gy G
ﬂc}-"v 2
discretion in fa&vp.u‘r of:%,,ar?‘%extenswnx of time. (See also Lyamuya
L U -

Constructlon‘ Company LTD vs Board of Registered Trustee of
k*‘%: ', %;@@ "‘%"*

The questlon now 1s whether the applicant has shown good and sufficient’
cause to warrant the grant of extension of time. I have carefully considered

the arguments put forward by the learned counsel for the applicant and in



the end; I have reached to the conclusion that there is merit in the

application.

It was submitted and likely so in my view, that there is undisputed fact that

the appellant in Misc. Land Appeal No. 30 of 2020 one Bettery Usalike

Dolfu died on 14™ August, 2022 and that his appea%%\&%s dismissed by the

e

%,
In the csrcumsLances [tﬁ 15 m'y cOn51dered opinion that since, the

extension of’time‘for the Administrator to revive the appeal or apphcatlon

as the case may be.

It appears to me that the death of the appellant is a proof that the case

could not be further prosecuted until the administrator of the estate of the



appellant could be appointed. Even if the late appellant had engaged an
advocate to represent him in his case, still the advocate; could be barred
under the law to proceed with the matter prior to the appointment of the
administrator of the deceased’'s estate and be instructed by the

administrator. @fi?%

For the court to entertain the case or action 'i%ﬁ“reSpect of*'the deceased Y
6 & by
estate, it has to satisfy itself as to whetherapphcant r%;é%@v%gu standf or

suit or action unless hefshe has shown an interest in the subject matter as

well.



Likewise, the applicant in the case at hand cannot proceed with the Land
Appeal No. 30 of 2020 unless he satisfies the court that he had been
appointed to be administrator of the late Battery Usalike Dolfu. Having

gone through the written submission filed with this court by his learned

applicant herein was appointed by the Prlmary”mur_t of Ifakala to be the

i e
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q "‘F\‘ %}
administrator of the estate of his late father one ‘Battery... ?_saixkef“g)olfu, the

deceased person.

He has also proved to havesm e2al

filing the instant apphcation s0 ih hat hescan %pply for readmission and
M S A
%j J’ﬁé‘»‘ ik i

prosecution of the_ M|sex%Landm§Appeal ﬁ; 30 of 2020 from where his late

%W&%%
‘away.

Ministry of::De

-\»&ﬁ- Fi

ce and National Service vs Devram Valambhia

(1992) TLR 387 in which the Court of Appeal held that:

“In our view, since the point at issue is one alleging illegality of the
decision being challenged; the Court has a duty, even if it means

extending the time for the purpose, to ascertain the point and if the

10



alleged illegality be established, to take appropriate measures to put
the matter and the record straight.”

Again, in the case of Ngao Godwin Losero vs Julius Mwarabu, Civil

Application No. 10 of 2015(unreported) the Court of Appeal held that:

“It {s noteworthy that in Valambhia’s case (supra ), the illegality of the

impugned decision was clearly visible on %e face of»%be record 7

“.qsf‘mce;; : ve;y' " } 5 f;éég%dfng to appeal seeks fo challenge the
fw"‘&“

%eas;o;%mer ompomt:s of law or facts, it cannot in my view, be said

that_ in Valam %ﬁhfas case, the court meant to draw a general rule that
eve;};wap /f ’%’t who demonstrates that his indented appeal raises
points of law should, as of right, be granted extension of time if he
applies for one. The Court there emphasized that such point of law
must-be that of sufficient importance and, T would add that jt must

also be apparent on the face of the record, such as the question of

11



Jutisdiction; riot one that would be discovered by a long-drawn

argument or process.”
I will apply the above holding to the present application. It is the assertion
of the applicant’s counsel that the trial tribunal was not properly

where the members
L,

constituted when tribunal seated on 16" August, 2019

of the Land Disputes Courts Act,

jiach Tr?f}&ng/ sha‘g? _consfst'of not fess than four nor more than eight

‘I..

Tnbuna/s Act. i
Also, section 4(1)(a) of the Ward Tribunal Act Cap 206 R.E. 2019 expressly

provides for almost similar requirement.

iz



As already pointed out above, the trial tribunal shall consist of not less than
four nor more than eight members of whom three shall be women who
shall be elected by a Ward Committee. In the present case, the presiding
tribunal seated with one woman during hearing of the case. That was

contrary to the directives under section 11 of the E%’“nd Dispute Court Act

J*o-n

i

which governs the composruon of the Ward Tnﬁ”ﬁg%s, eqlilr; them 1o be

%

& ..,

‘...,;ard Tr1buna| the trial court

-cwcumstances th
»3-36

#?":r

readmlssmn‘ TJﬂlsc’%Land Appeal No. 30 of 2020 within fourteen (14) days

of the date of this ruling. No order as to costs is made.

1 so order.
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