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MWENEMPAZI, J.

The appellant hé_ré_in was arraigned before the Resident Magistrates” Court
of Katavi at Mpanda (Trial Court) for the offence of unnatural offence
contrary to Section 154 (1) (a) and (2) of the Penal Code [Cap.16 R.E.

2022].

Tt was the prosecution side’s case that, on the 015t day of March, 2022 to
30% March, 2023 at Kawajense within Mpanda District int Katavi Region,
“the appellant did have sexual intercourse with a boy named F.S (name

concealed) aged 15 years old, against the order of nature.,



On the 25 day of April, 2023, the appellant was marched to the trial court
where the charge was read before him and, he pleaded not guilty.
However, at the end of a full trial, he was found guilty and he was
convicted of the offence he was charged with, and thus sentenced to
serve a term of thirty (30) years imprisonment and to compensate the

victim Tshs. two Million only. (2,000,000/=).

Aggrieved by that decision, the appellant filed -thi:s;:'appeal__:tb..-;thi_'s"'court
which consists of five grounds, in which I find best to réarodw:e as

hereunder;

i. That, the trial court éfked at/aw and fact fo convict the
appellant relying &;bon g confrao?ctory and doubtful medical
dOctOr’s_re;;}f"whfrh shoWed; that the act against the order
of /?éi‘éfe Was committed three months back contrary to the

victim's tesz‘fmony who testified that the act was committed

in Januéfy 2022, i.e more than 14 (fourteen) months back.

ii. That, the trial court erred at law and fact to convict the
appellant without summoning and heating one Philipo, a
friend of the victim who is said to have accompanied the

victim on all occasions.



fi. That. the frial court-erred at law and fact to believe and work
upon it the victim’s doubtful and contradictory evidence who
stated that he has been communicating ﬁeqﬂent/y with the
Appellant by mobile phone without presenting the mobile
phone to be admitted as Exhibit.

iv. That the trial court erred at law to ignore a clear and
gentiine Evidence of Sahila Selermani (DWZ) thh regard z‘o a
place were the vicim provided that he Was meetfng the
appellant and commit -the act of rape.' aa-Th&t. the victim

provided to be at Uswazr Srreet Contrafy to DW2's evidence

who provided that:thefr resxdence is at Nsemulwa area and
not USW&'Z! street

V. Thaa“ the trial courf erred at law to.convict the appellant with
an oﬁ._‘__eg?ce _wf;{cﬁ tﬁe prosecution failed to prove beyond

reasonab/edoubf

When this appeal was scheduled for hearing; the appellant had no legal
representation while the respondent, Republic enjoyed the legal services
of Mr. Ladislaus Micheal and Ms. Neema Nyagawa, both learned State

Attorneys.



As the appellant was invited to submit for his grounds of appeal, he only
prayed for this Court to consider his grounds of appeal and allow this

appeal.

Responding to appellant’s submission, Mr. Ladislaus submitted that his
side does not stipport this appeal. That, his side finds the decision of the

trial court to be proper.

He started off by submitting for the first :'g___rOU_nd.f.'_.tiffia.t,;th_e_:. _épb.élla_nt is
faulting the medical report that it diffgrs- with the testlmony o.f. the victim
regarding the actual period of the ct_.J_'grfnm.i:ss'iop of"t_h:é Oﬁénce.'The learned
State Attorney insisted tha’t’"this- ground hasno merit and that, the
appellant is charged with the offence committed on diverse dates. That,
the victim’s ev:dence as found on page 5 of the typed proceedings, he
testified that '_he knew the appellant.on January, 2022 and that, there after
he met the appe[lé.n't'ih':a"ifferent occasions as he was sodomized by him

in e\k_éry Dccasiéﬁ_-thé'\? met.

The._le_arhed State Attorney added further that, at page 21 paragraph 2 of
the typed proceedings of the trial court, the doctor who examined the
victim confirmed that the victim has been pernetrated on his anus many
times and in that, Mr. Ladislaus denies the appellant’s claim that there

was contradiction between the victim's testimony and the doctor’s report,



In insisting his point, Mr. Ladislaus referred me to the case of Donald
Mwanawima vs Director of Public Prosecution, Criminal Appeal No.
352 of 2019, CAT at Sumbawanga where the court dismissed the
argument based on contradiction of dates because the dates mentioned
were not contradiction as they were the dates the offence was committed,

and so he prayed for this ground to be dismissed.

Submitting against the second ground of appeal Mr Ladtsletjs subrhrtted
that in law there is no specific number of w;tnesses requared in order to
prove an offence. He referred .h;s argument to Section 143 of the Law of
Evidence Act[Cap 6 R. E. 2022] That the Wltnesses who were-summoned
were sufficient to prove the offence agalnst ‘the appellant, and that in
sexual offences, the best_ e-wdence- 1_5_-that of the victim as it was held in
the Dor’;_al'd__ 'MWanaWiﬁ{a’s c‘a.se cited above as seen at page 11 of its

dedision.

Con{i)hg to the third ground of appeal, the learned State Attorney
s"u’bmttte’d_ _th.a't in the present charge, the Ingredi_ent's to be proved were
penetration to the victim's anus and he referred me to the case of
Emmanuel Elia Mringi Saimon Mreta vs Republic, Criminal Appeal

No. 292 of 2015, Tanzlii.



In addition to that, Mr. Ladislaus submitted that when the victim was
testifying, there was no any question that concerned phone
communication as the appellant himself admitted the facts to this case.
Neveitheless, the appellant did not deny that he was commiunicating with
the victim as seen at page 29 of the typed proceedings. Again, Mr.
Ladislaus referred me to the Donald Mwanawima’s case (supra) at
page 19 paragraph 1, and in so doing he prayed’lfqrthi_s court _to;_di’s”miss

this ground for it too has no merit.

In the fourth ground of appeal, Mr. Laféii;_laUS subhii'tt_eéithat according to
the victim’s testimony during _crosg examiﬁéfiq;‘i, he told the trial court
that he does not know thereSIdence :Qf the a'_ppéllant as at page 7 of the
typed proceedings at the Ila'stg paragraph. He added that, DW2 also
testified that.the:"'a'ppella;tf is emﬁzldyed and, in most cases, they are not
together‘.and tha__g__DWZ is the appellant’s wife. The learned State Attorney
winded upground four by submitting that, the victim is aged 15 years old
and i.t.is 'Impossiﬁle_to krnow various places, therefore he prayed for this

ground to be dismissed too.

Mr. Ladislaus arguments against the fifth ground of appeal was that, the
offence charged against the appellant requires proof of whether there was
penetration. He proceeded that the victim’s testimony was that the
appellant had sodomized him and at page 6 of the typed proceedings he

6.



told the trial court that on Friday, March 2023 he met the appeéllant at
Mpanda hotel where the appellant took hint into his house and had camnal

knowledge of him against the order of nature.

Learned State Attorney added further that the testimony PW2 was that
she noticed the change in behaviour of the victim and upon inquiry, the
victim mentioned the appellant as the person who had sodomized him
several times, and that he could not report in”-ﬁ'me becéUs‘e --hgw;as

threatened.

In addition to that, Mr. Ladislaus pro.ceec.'iec.l .that"'PW4’.s testimony was
that the victim’s anus has _t_:___gén penefratgg b'é(:-tblunt object several times
as the rectum-was not mtact as seen on page 21 of the typed proceedings,
and therefore it is the wew _cjf the prosecution side as represented by Mr.
Ladislaus that the offence against the appellant was proved beyond any
reasonable doubt._ And t'he.':refdre; he prays for this ground to be dismissed

t00.

In his rejoinder, the appellant reiterated what he had submitted in chief,
and that left this court with ample time to determine this matter to its

finality.

Reading the trial court's judgment, it appears that, to a large exterit the

appellant's conviction was based on the testimony of the victim (PW1),



Medical Expert (PW4) and the PF3 which was tendered as Exhibit and
marked as PE2. An important question that arises is whether the
testimony of PW1 sufficiently proved the appellant's guilt before
the trial court. Whereas, when one reads the grounds of appeal, it would
be noticed that the second, third and fifth grounds of appeal together
suffice to deicide this appeal a__mi_cably_, and I will proceed to determine

them together.

Nevertheless, I am aware of the ru[e-_ that :'usually f'he' _tfial C_oluurt-' Is best
placed to determine the cred_ibil'ityﬁ hc'Jf witnesses. .'Se_e, Augustino
Kaganya Ethanas Nyam;qg’élf &Wil!iam Mwanyenje vs Republic,
(1994) TLR 16 (CA). But "it:'.i'_S .alsg séttled .Iajw that the duty of the first
appellate court s_uch"'a's_ 'this.,. ;5 to reconsider and re-evaluate the evidence
and come 't_gits; bwn‘ conclﬁsions bearing in mind that |t never saw the

witnesses as they testified. See, Pandya vs Republic (1957) EA 336.

Again, it is true that the best evidence is that of the victim as it was
submitted by the_ learned State Attorney -and he referred me to of Donald

Mwanawima’s case (supra) in insisting on his submission.

In the trial court’s record, PW1 the victim testified that, on January 2022
is when he knew the appellant through his friend known as Philipo. That,

it was this friend (Philipo) who convinced him to go to the appellant as



the [atter wanted to have sex with another man. That, PW1 and Philipo
together went to the appellant’s house and it was around 20:00 hours,
nobody has seen them. While they were inside, the appellant took a box
which had condoms and undressed himself and required PW1 to lie on a
mattress and he inserted his penis in PW1’s anus and he felt pain. As he
had finished, the appellant threatened them not to utter a word to anyone
or he will kill them, and therefore he vacated the place '.’While _Phili‘po
remained behind.

PW1 proceeded that the next day he went to 'Phiﬁpofs house and he was
connected the appellant through a mobile phone and the appellant
required PW1 to go to his place and PWl did go. As he reached their, the
appellant undressed --himsé[f and__ he w&as undressed and the appeliant
again inserted his penis in PW1's anus and after he had completed, PW1
put on his clothes and the appellant gave Tshs. 7,000/=. Thereafter, PW1
stated that hé has been communicating with the appeliant through the
use of maobile phone.

PW1 ad’ded. that, on March 2022 the appellant communicated to him
through a mobile phone, he met him at Mpanda Hotel and took him to a
house as they entered, he was told by the appeliant to bend down and
again the appeliant did put condom on his penis and inserted it in PW1's
anus and after completion the appellant gave PW1 Tshs, 5,000/=.

g



When crossed examined, PW1 stated that he started to have sex against
the order of nature in January 2022 and he was solicitated by his friend
known as Philipo, as he started the unnatural offence with this Philipo in
the first place. PW1 added that, in the house where he was sodomized by
the appellant, they were three people, that is, himself, Philipo and the
appellant. Lastly, he stated that until the day he his cross examined he
had sex against the order of nature with five diff_é_rent men .'Sc__ge___ pa.(_ij'é's 5;

6, 7 and 8 of the trial court’s typed proceedings.

I am awate of the well-established légal pos_ition_ that every witness is
entitled to credence unless proved otheiwfse as it was stated in the case
of Gaodluck Kyando vs Repubhc [2006] TLR 363 at page 367 where

the Court catego_ricalI_y__stated..that.- o

It is tnte/aw that every witness fs entitled to credence and
must bé_. be/fe ved and his testimony accepted unless there are
'good ana’ cogent reasons. for not believing a witness.”

At this juncture, the credence of PW1 it is indeed in no doubt at all that
he has been sexually penetrated against the order of nature, and this fact
does not require the opinion of a medical expert as the victim himself has
admitted that he has been doing the unnatural offence firstly with his

friend Philipo before knowing the appellant and until the day he was
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testifying, he had had urnatural sexual intercourse with five different

men.

It is also in record that, PW1 stopped attending school as he was teased
by his fellow pupils that he is gay ‘shoga’ and that led in exposing the
appellant as the offender who had sodomized him severally, after being
influenced by his friend known as Philipo, who had also partic’ipated_ in
committing the shamefu! deed before meeting thé’éspella nt aShetestlﬁed
during cross examination at the trial. See pa_.g'e’_?__of the .'typed proceedings

of the trial coutt.

A5 1 conceded earfier that In sexual "dffg_ncééf.lthe best evidence comes
from the victim, but I ami unde rlining that the words of the victim of sexual
offence should not be taken as a gospel truth, but her or his testimony
should pass t‘ﬁ?e'-_test of t_rtithfﬂlness.' This was the holding in the case of
Mohamed _Sa'id Vs .Rép'_u'blic, Criminal Appeal No. 145 of 2017 CAT -

Iringa. (Unrep_c'irted_)_.

After going through the testimony of the victim, and that of the medical
expert (PW4), and the exhibit tendered in evidence and marked as Exhibit
PE2, I do believe that the victim was surely sodomized, not once bt time
and time again. He did testify that he has been sexually penetrated

against the order of nature not once and not by one person but rather
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five different men, and he even went further to testify that he was already
participating in the shameful act with his friend known as Philipo even

before he met the appellant.

Again, it is in the records that, PW1 testified that it was Philipo his friend
who introduced him to the appellant. It is also in the records that, this
Philipo told PW1 that the appellant wants tc have sex ::\}vith _'a'no_ther man.
Allegedly, it is Phillipo who had convinced PWl.'t'o'go ;t_'g the 'f-appé_l.I‘:erz.;nt’s.
house and as they reached at his housé, the appé'l.l.anf ‘had carnal
knowledge of PW1 against the order Sf:‘na'ture. whil’e- Pﬁilipo was present.
The only person who would have pro_y_e_d that truly as testified by PW1
that the appellant was the_gb_he who had ..cama'l knowledge of the victim is
Philipo. This is because, .___al_l' the witnesses who were summoned to testify
weretold by the victim _hii:mself that the appellant had sodomized him, but
according to _.t_he records, Philipo was the one who introduced the victim
to the appellant-_and‘ according to the records before me, he was twice
present when the two were involved in the shameful act. It is however
unfortunate that the récords before me; do not reveal that Philipo did
confirm anywhere or to anyone that it is indeed the appellant who had
sodomized the victim time after time.

Moreover, the records before me reveal that there was mobile phone
communication between the victim and the appellant as testified by the
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victim that in March 2022, the appellant called him through the celiular
phone and the two met at the Mpand_a Hotel where the appellant took the
victim to a house and asked him to bend down, and he wore a condom

on his penis and started to insert it into the vickim’s anus.

It is an open truth that at this point the victim’s dignity and reputation has
been ruined, and in attempts to restore part of what has remained, 1
expected that the prosecution side would hav’é."_ s'u_'mm'oned ._P.hiliﬁ'o to
corroborate the testimony of PW1, or ra_ther'téhderfiiri fEVid'ehcé the mobile
tecords of communication between the victim _én_d the appellant as
alleged, so that it would hav_e.::__ peen p_royg;l t.'hat-_;;;-lwas indeed the appeliant
who sodomized the wctlm tlme and tlme *atjaih in fear of convicting a

Wrorig person.

In absence of the witness who would have corroborated the testimony of
the victim whereas there was a person who has been mentioned by the
victihjto be pfe.'sent during the commission of the offence, my hands I
tied 'by_ the -_c‘:ha:insr-'of the law for me to draw an adyer.se inference against
the prosecution for failure to summon the withess who is in reach without
the prosecution side showing any sufficient reason as to why they
ommitted the particular witness, whereas in this case Philipo was to be
summoned to testify the identification of the appellant as the offender of
the offence against the victim,
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In similar vein, I am again entitled to make an adverse inference from the
failure to produce communication record between the appellant and the
victim that raises the question whether or not it was actually the appellant

who had sexual intercourse with the victim against the order of nature.

The Court of Appeal of Tanzania was of the same stand as it held in the

case of Aziz Abdalla vs Republic, [1991] TLR 71 where it stated that:-
“Adverse inference may be made where the persons omitted
are within reach and not called ._mgithout _s_uﬁ‘?'cienf reason being

shown by the prosecution.”

Again, in the‘case of Emmanuel Sén’tagw"é vs Republic, Criminal
Appeal No. 22 of 2004 (CAT) at Déf;ésfsa_faam (Unreported), it was held
that:_ ' . .

“We think we are entitled to make an adverse inference from
 the failure to produce PF3 even after it was said that it was
qoing to be tendered. That raises the question whether or not

there was really sexual intercourse, If no, then there was no

rape.”

In that regard, with the records of appeal before, I am fortified that the
testimony of PW1 was not sufficient to prove the appellant’s guilt before

the trial court, and 1 do concur with the appellant that his conviction was
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