IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISSTRICT REGISTRY)
AT SUMBAWANGA

DC CRIMINAL APPEAL NO. 02 OF 2023

THE REPUBLIC .. : %
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Juma Mihang Kﬁg}@Machlmu who is not part of the present appeal, were
charged with one count of Demanding property with menaces with intent

to steal contrary to section 292 of the Penal Code {Cap 16 R,E. 2019] (the

Penal Code).



it was alleged that on 14™ and 15% of December, 2021 at Tlunde village
within Mlele District in Katavi Region, with intent to steal, the appellant in
cooperation with his co accused jointly and together demanded with
menaces cash money to wit; Tshs 1,800,000/= from one. Oscar Jackson so

that they could not kill him. %@
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On 217 December, 2021 the charge sheet was%adover and\explamed to

the appellant and his co accused whej,

x‘/ ki%’n‘& :‘
Consequently, the prosecution Republ;@%ca”J. .

#dz\%

they thereaftey e%theg%heels &%However on 14™ April, 2022 the
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section 22'*«1) gﬁﬁ’e Criminal Procedure Act Cap 20 R.E. 2019 (Now R.E

2022).

It is on record that apart from testifying against the then second accused

person, the said four prosecution witnesses also testified against the



appellant who upon being found with a prima facie case, fended for himself
as DW1. Ultimately, the appellant was convicted and sentenced to serve

the imprisonment sentence for a term of five (5) years in jail.

The appellant is disgruntled with both conviction a'nd' sentence; he has

requirement 01: the Iaw

oS ;

‘the prosecutton case.
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present W|th0ut ny Iegal representation while the respondent Republic

was represented by Ms, Atupelye Makoga, learned State Attorney.

In the course of making submission, the appellant prayed to adopt his

grounds of appeal in order to form part of his submission in chief. He also



prayed that his grounds of appeal be considered and his appeal be allowed

so that he can be set free.
On her part, Ms. Atupelye Makoga submitted that she opposes the appeal
and supports both conviction and sentence of the trial court. On the first

ground of appeal, she argued that the prosecutton %&ubltc proved their
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that the prosecution side were requlred %% ove the of n‘@eeghéépappellant

was charged with by proving the Hents ofit

'steal

'f’*‘ét,he ;:
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the \cha;ged offeg% who in his testimony narrated what had

and mf@rmed hlm'at there were some persons who had been sent to Kill
_ o

s

him; hence‘-" Zy}\%gant some money from him in order to change the

mission.

The learned counsel referred the court to page 20 of the trial court typed

proceedings and further argued that the evidence of PW1 was



corroborated by the evidence of PW4 and PW2 who are police officers
maintaining that their evidence proved the offence of appellant charged
with, To buttress her position, she cited the case of Jonas Nkize vs

Republic [1992] TLR 213.

In regards to the second ground of appeal, the leatned State Attorney

following to say,

@
"It is a pring g/e t at thgﬁ%ccused%gamot be convicted on his

:

Weaknesggo@;s ev; en
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adgled%tb@gt the trial court convicted the appellant after

con51d§?ng the ewclence of PW1 whose evidence was corroborated by

Moref_}f_‘

0, she
evidence of 'PW@%%nd PW4 and supported by documentary evidence, the
appellant’s (accused) caution statement which was admitted as exhibit

“P1”,



Lastly, she maintained that confession made by the appellant was the best
evidence to be relied against him. To cement her stance, she cited the case
of Ally Mohamed Mkupa vs Republic, Criminal Appeal No. 2 of
2008(unreported). She therefore, prayed for the dismissal of the appeal in

its entirety.
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It shoulel&;_ S remem er. that in criminal cases the standard proof is on
beyond re;'.—xé% ab :a'ﬁ doubt for the accused person to be found guilty and
convicted of the offence charged. The prosecution Republic must prove all
elements of the offence and the burden of proof rests throughout with the

prosecution Republic. That means, the one who allege he must prove; See



Christian Kaale and Rwekiza Bernard v Republic [1992] TLR 302,

where it was stated that:

"The prosecution has a duty to prove the charge against the accused

beyond all reasonable doubts and an accused oug/?t to be convicted

"w‘a gt P
accused beyond reasonable doubts _here%tiae acelise
LN

proving his innocence except m%a few urcumstanceszhls osition was
LS '__;_%5_’ M@x\hﬁﬁﬁ@%
dyff:i% -t?ﬁs,\‘&i.. e ?.

clearly stated in the case %%@Mllbur“r%@v R na [1992] TLR 27 where the

Court held that;

u/e ﬁa&dg[ ' for the prosecution (the Republic)

"It is r
to,,gf%{e ca-. aibey %%f@asonab/e doubt and that should be kept in
s ‘*,g«;% . !

demandmg property with meénaces with intent to steal; that criminal

offence stated under section 292 of the Penal Code Cap 16 R.E. 2019, The

section states as follows:



"Any person who, with intent to steal any valuable thing demands it
from -another person with menaces or force, is guilty of an offence

and is liable to imprisonment for five years.”

The word “menace” has not been defined under the Penal Code, but at

page 191 of the Dictionary of Law, 4" Ed[t:é?ﬁ" 2004 P.H. Colin,

Bloomsbury Publishing Pic 38 Soho Square Lon_ n}WlD 3HB it has been

defined to mean:

money, by

implicit th‘l’-". "~ detrimental or unpleasant actions against another

person.

For the accused person to be liable of the offence under section 292 of the

Penal Code, three elements must be proved by the prosecution, as they



already been mentioned by the Ms. Atupelye Makoga, learned State
Attorney. The first element is that the accused use threat which ¢caused
fear or intimidation; two, accused’s act of demanding property belonging
to another person and three, the accused had intended to permanently

deprive the owner of that property.
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|th aﬁ:er th 3 prosecution Republic had

quality of ev1de‘ce"adduced before the trial court and make findings of
facts where there is misdirection and non-direction on the evidence. 1tis
noteworthy to examine the records of the case in order to evaluate the

evidence of the trial court for the purpose of -d.'ete'rm'ini_ng ‘whether the



prosecution Republic had really proved their case against the appeliant
case beyond reasonable doubt. I will consider the above three mentioned
elements of the offence to see whether the prosecution proved their case

beyond reasonable doubts.
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PW1 testified that on 14.12.2021 around 15: OOhrs %%’E‘é appe[lant come to

'\;,,9\
A
s

his home and claimed that he had been pla,égned,,by h|s3__fr|eng§ who

PW1 while promising not t@. exercisg ;the erder

%@%_ “:'f% v\t;«} d{g“’ ‘%ﬁ*

They, however\;ibar,gamed wﬁh&? ?g ,gnd finally agreed to take from PW1
ed PWJe%agreed pay such amount of money as he

Tshs 1,800, OO@.
*?3 '_ “;{s I
Was ar d. Tﬁ}ﬂ-e_vr ence [“‘

7 tod ﬁé"ffused that I don't have Tshs 3,000,000/=, accused took
the phone and started to bargain with them that they should reduce
the amount at the end they agreed to take Tshs 2,000,000/=. I told

the accused that I cannot afford paying Tshs 2,000,000/= At the end
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they agreed to accept Tshs 1,800,000/=. I agreed as I was aftaid. 1

asked them to give me time to find the money.”

The above except tells that the PW1 was threatened by those persons and
accepted to pay such amount of Tshs 1,800,000/=. He also testified that
the appellant bargained with those persons through z‘I%|sa¢phone and agreed

to reduce the amount from Tshs 3,000,000/= %%%%f rhs 1, 8@% 000_3-. This

Again, there is evidence of;;@PWZgan' | PW45 %l;lch corroborates the evidence
0 %s K
of PW1 to the, ,gg%a ti“%‘“é‘t__ t {é’%*t _.:p and instructed PW1 to call the
iﬁ : ;'3 : E :' 3% "‘:ﬁ -"”.-'
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appel & Mf&nt% 2 pi@k PW%%@ that he could pay those men who were at

the appellant’s place PW2 was with PW4 and the local militia. The

‘f-'wk

appellant 'as apﬁ’ghended by the police officer and matched to Ilunde

Police Post for interrogation,

To put more weight on the prosecution’s evidence, PW4 testified that he

recorded a cautioned statement of the appellant around 1145_hours and
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the appellant confessed that he was at Inyonga with his fellows namely
Juma Machimu and Kulwa Ngadu, they had no money. They planned on
how to find money and the appellant told his fellows that his neighbor,
PW1 had a land dispute with one Ntawaji. They planned to threaten PW1
in order to get some money from him. The cautibiied statement of the

S,

appellant was tendered in court and admitted %i%ﬁthbm i;iwafter obJectlon

been overruled.

According to the testimony of ::'j'. arenttr%t%there is correlation

was admitted in court as%qxhlblt‘zh _-eveals**that the appellant and his
@, %%%
fellows who are Jumaa

o

that the tr#a ?mwg@ réte considered the fact that the evidence of PW1 was
corroborated by the PW2 and PW4, On my side, I concur with the findings
of the trial court that the testimony of PW1 was well corroborated by that
of PW2 and PW4 which reveals that appellant and Juma Machimu were

involved in the same mission of demanding money from PW1 with menaces
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and with intent to steal. Hence, I cannot fault the trial court on its
conclusive findings that indeed the appellant and one Juma Machimu

committed the offence they were charged with before the trial court.

Therefore, it was correct to say that the evidence of PW1 was corroborated

by that of PW2 and PW4, Indeed, exhibit P1 which is ution statement.
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of the appellant gives weight to the ewderice*ef-PWl
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appeal, it is apparent that the appel]ant camsed fear 0
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179. Thus I am of*the %ttled view that the prosecution side managed to
"

prove thelﬁ‘yg?case%xagalnst the appellant beyond reasonable doubts. That

e "&""'\J““

being said and done, I find that the first ground of appeal has no merits.

The second ground of appeal by the appellant is that the trial court

convicted him based on his weak evidence instead of depending on the
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strength of the prosecution’s case. The learned State Attorney maintained
that the decision of the trial court based on the prosecution evidence and
the said evidence is watertight; she referred to page 8 of the typed

judgment to support her proposition.
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This ground need not detain me much, Tt is appareq:g from the typed
k-N

agrstrate ’F’?st o sidered
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evidence of both parties including that (%5 tl;ue apége_ﬂal

judgment of the trial court that the 'tr.|a|
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_.=-!3£the ‘Ieaﬁrged State Attorney
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The. ‘f’ﬁal maglst kate *co n5|dred the principle of the law referred above

% T
when éérglding tﬁ:}“a appellant based on the strength of the prosecution
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evidence rathersthan the weakness of defence evidence and found the
appellant guilty of the charged offence, then went on to convict him
accordingly based on the strength of the prosecution evidence including

evidence of a victim PW1, evidence of PW2 who apprehended the
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