IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
AT DAR ES SALAAM

LAND CASE NO. 124 OF 2019

SOPHIA MOHAMED FARAHANLI........coconrunammmnnnnnens PLAINTIFF
VERSUS
JOSHUA JOYBOY MUNGEREZA........ccervrernes 15T DEFENDANT

JOSEPH JOSHUA MUNGEREZA............. erernes 2NP DEFENDANT

Date of Last Order: 08.04.2022
Date of Judgment: 29.04.2022

JUDGMENT

 "V.L. MAKANL J

This suit is by SOPHIA MOHAMEDVFARAHANI‘. She has come to this
court seeking for the following orders:

(a) Declaratory order that the plaintiff is a lawful
owner of the farm/land situated at Bunju A,
Mkoani Village within Kinondoni District.

(b) Perpetual - injunction  restraining  the
defendants from interfering with the plaintiffs
farm situated at Bunju A, Mkoani Village within
Kinondoni District.

(c) An order requiring the defendants to vacate
and demolish houses built by the defendants
in the disputed land,



(d) An order cancelling the Certificates of Title
- granted to the 1** defendant, -

(e) Payment of genera/'a"amages to be assessed |
by the court. ‘
hH Payment of interest on (e) above from the

date of judgment until full payment at 12%.
(g) Costs.

(h) Any other relief (s) this honourable court
aeem fit and just to grant.

In this case the plaintiff was represented by Mr. Tarzan Mwaiteleke,
Advocate, while the defendants were represented by Mr. Akiza

Rugemalira, Advocate.

The following were the framed:issues:
1. Who is the lawful o‘Wher of "t'“A/'7-e"$uit land namely the
land located at Bunju A Mkoani Village measured at 3
acres (the suit land).

2. Whether the 1 defendant is a trespasser to the suit
land, T

3. To what reliefs are the parties entitled to
The plaintiff was the first witness (PW1). She said she bought the
suit land from James Muhoja Petro Shija on 12/03/1998 and she paid

TZS 450,000/=. She said’-h‘efrf_"_biféj:her'-in-law" Emmanuel Haule




connected her with Hamisi Rashid Mpoli and that_ the seller James.
‘Muhoja is his friend. She said they inspected the land, and she was
accompanied by Abdulaziz Mohaméd |n presence of the seller and
Hamisi Mpoli. She said the Iand had Cassava and banana treeé and it
measured 3 acres. She said upon satisfaction she made payment
according to the Sale Agreement (E*hfbit P1). She said there was a
Confirmation of the Agreement _thgt_ was signed on 20/09/2019
(Exhibit P2). The plaintiff told theT gqurt that she started farming in
1999 and she planted palm trees, mango and guava trees. She said
she also built a small house (‘k/banda”) with two bedrooms and a
toilet in 2000. The small house was built as a security to hold the land
so that no one else would take t;hg;__land, as_shé had intention of
moving and residiné at the suit Iand.__ Further in her testimony she
said there was a caretaker in 2001 to 2006 known as Juma and in
2007 the 1%t defendant put ‘someone in the small house_ known as
Mpare who lived there until 2008 whereas hef daughter, Amina
Yusuph, moved in the said house up to éarly 201(‘) when she left for
Zanzibar. In the same year Charles and his family moved in the small

~house and they are living thee todate.



The plaintiff said she knows fhe 1t défendant, he was his side friend
(“concubine”) since 1992. She said she bought thl'é'suit' Ian.d using her
own money and did not want to ihvéiVe fhe 1t défendant_though he
was her friend, but he came to know about the suit land in 1999 when
she started working on the Iahd and”s-he took Him to the said land.
She said in 2001 there was a “fund/” known as Justin and another
one known as Kipara and they started a founc‘la;iqn and two small
houses which were complete in 2005 She said the 1% defendant
incurred costs of these new developments because he was her Iover.

("Bwana Yangu“) and this was known to the neighbours.

The Plaintiff went on saying t_that_thg’_,{lft defendant had promiséd to
bring a surveyor but that was not doshieinstead the car4etak'.er.CharIes
told her that the son of the 1% defendant was building a house. She
said she visited the suit land in 2018and found a building which was
almost complete and when he called the 1%t defendant he turned
around and told her that shé was poor and she could not own such
land. She decided to go to t'he.Re_g_"i_oénaI Commissioner (then Hon.

Makonda) who referred her to the District Commissioner who advised

PR ‘her to write a complaint and in return they gave her a

recommendation letter (Exhibit jP_»3). She said there was a
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Committee which mediated the dispute, and they advised the 1%t
defendant to handover the suit Iand to her, but he refused so she
decided to come to court. Shé msusted that the 1st deféndant is not
the owner of the suit land and the defence that she and Emmanuel
Haule were witnesses to the purc”ha'se'.made to him is not true
because the 1** defendant does not know Emmanuel Haule. She said
there was a case at the Ward Tribunal between the 1° defendant and
his neighbour Angelista MakunQi _.a;nd she went | to éhow the
boundaries of the suit land atccbmpgnied.by_the seller. She said the
survey in the name of the iSt d_efeﬁglént is wrong because the suit
land does not belong to him and he did it béhinq ‘her back. She said
the Certificate of Title that has p:e_ven annexed to, the plaint is
questionable because there is no 4’S!§.Ie Agreement annexed. She
prayed for the court to declare that the ,Certi_f,_igatebf Title in the name

of the 1% defendant was obtai_.ned_'ulqlgv'vfuuy and she also prayed for

~ - demolition of the house built on her land, compensation, and costs of

the case.

In cross examination the plaintiff maintained that the suit land was
sold to her by James Mhoja Petro ShAi_ja‘_:‘and_wh‘en she bought the land

the area was a forest. She said Exhibit P2 is a confirmation of what
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was agreed upon in 1998 it was rtota- new agreement. She admitted
that at the Ward Tribunal she was a witness for the 1% defendant who
was sued by Angelista Makundi. She also admitted that James Mhoja
Petro Shija was also a witness and teStiﬁed that he sold the land to
the 1%t defendant. she also said tHé'fStJit land in reality is about 214
and not 3 acres as stated in the plaint as part of the land was taken
away (“/limezwa”). She admitted tﬂha_t_thev 1st de'_fendant is known in
the area by neighbours and_ she also_ _agréed that he' participated in
water project. But according to the plaintiff he tiid_ this becauSe he
was her lover and she acknow»ledvgge»cl; that wheﬁ they started their
relationship, he had a family. She s,ai_d ahe is not claiming any property
belonging to the family but what the'):{(:acquired tog_,ethet. She said she
came to court because the lstAd‘,affendant ‘did;;t]ot adhere to the
recommendations by the D_istéricl:t_(‘:gﬁj_milssioner. She conceded that
she has not complained to the M|n|stry of Lands-about the Certificate
of Title in respect of the stJ‘itland t(vhilch is in the name of the 1t

defendant.

PW2 was James Petro Mhoja and he said he knew the plaintiff since
1998 when he sold the suit land to her. He said Hamisi.Rashid Mpoli

was the one who introduced her to him. He said _t__i_e sold the suit land
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on 12/03/1998 and Hamisi was his witness and on the part of the
plaintiff it was Abdulaziz Mohamed. He said the land was given to him
as a gift by his bosses Edwin and Agnes Hoza and at the time he sold
the suit land it was boarded by forest;, He said he sold the st land
at TZS 450,000/= to the plaintiff who later showed the land to his
husband the 1 defendant. He said he did not know the 1%t defendant,
it was the plaintiff who introd_yced(him_l., He said he has never sold the
suit land in 1997 to anybody but tq the plaintiff in 1998. He said he
‘remembers that he was called_toishqw_the boundér_ies of the suit land
in a case between Angelista Makuncjj:and the 14st deféhdant. he said
his bosses who gave him the land a_lg.__é_ gave him a letter as proof to
that fact (Exhibit P4). Before ‘th(e_“_§a;lre of the suit land there were
steel rods surrounding the s;jit Ia‘nd"itp demarcate it and these were

instilled in 1997.

On cross-examination PW2 said his name is James M. Petro and the
name appearing on Exhibit ‘P'1 |sJames M. Petr_o'Shijia an_d in school
he used the ﬁame Mhoja SerengetaA_S,_hija. He said he did not have
any ID that had the names of James M. Petro but the National ID has
the name of Mhoja Serengeta Shfjé. He asked the court to identify

him as James M. Petro Shija. PW2 admitted that the letter from his

7



bosses did not give any explanation of the neighbours it only mentions
"shamba la Bunju” He admitted .t'hé,t.__".BUnju is a big area and there

are many farms.

PW3 was Rashidi Mpoli. He alvssert.e.d. 'that he knoWs the plaintiff since
when she bought the suit land on 12/03/1998. He said the plaintiff
was introduced to him by Emmangé{ _Haule. l-vlevsaid aflter.in,spec_-tion
of the suit land, they were satisfied ahd they paid for the land on the
4same day at TZS 450,000/=. He séid he was with PW2 and the

plaintiff was with Abdulazizi and they later signed as witnesses.

On cross examination he said after the sale the plaintiff called PW2

_and him in order to show th_e piece pf land to his husband the 1%t

defendant. He said it was aqut_th:rAe'E _{nonths after the sale and they
showed them 'the boundaries of the__'_{g__uit land. He said after the sale
he has not been on the suit land untll }§/Q8/2021»whe»r}1 he was called
as a witness by the plaintiff Who \}\‘/a.lsv‘-taking photos 6f the area and

she said she was doing so because it was her land.

PW4 was Karim Iddi Mshakangoto. He said he knew the plaintiff since

2000 when she asked him to cqnsﬁrugt her house in the suit [énd. He
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said he built a house of only two rooms from "October, 2000 to
December, 2000 and he came to_understand that the suit land
belonged to the plaintiff. He said_"' he was introduced to the 1
defendant by the plaintiff who he un_defstood were living like husband

and wife,

PW5 was Charles Dismas Mmasi._.H’e‘: said he has been Qn.the suit
land since 2010 as a caretaker. He s_aid he was permitted to live in
the suit land by the plaintiff but after consultation with the 1<
defendant. He said when he:ﬁrst Went_to the suit Iand theré were two
unfinished houses and a foundation. He said the}e is another house
by the 2" defendant of which construction started in 2012. He said
when the 2" defendant started builqmg, he told the plaintiff and she
used to come to the suit land. He sald "he knows the relationship of
the plaintiff and 1% defendant as that of a. hﬂusband’- aﬁd wife,
PW5could not state for sure who was jche ownef Qf the property, but

he insisted that he could not have _lived in suit land without the

. o permission of the 1% defendant.

On cross examination he emphasized that he cannot state that the

suit belongs to the plaintiff or the 1% defendant, but he said it belongs
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-~ to the plaintiff who never comes to the suit land quité often. He
admitted that the 1%t defendant is well known in the area. He said he
has never heard any complainté ffom the local leaders (Mjumbe
Serikali ya Mitaa) that the 2nd ,defendan_t was consfructing a house in
the plaintiff’s land. He said there ére'-'plots for thé other children of
the 1%t defendant within the suit Iand and he h;s told the plaintiff
about this. He said the division of the plots is after the survey which
was initiated by the 1% defencrlant.u If_l_e said the suit land is known as

| belonging to the 1 defendant.

PW6 was Amina Yusuf Migoko. She Said she is the daughter of
plaintiff. She said she lived in the si.i_ijtiland from 2008 to 2010 when
she left for Zanzibar. She said she was allowed to live in the house by
the plaintiff and she did some ,ren_oy?ti_on to the house. She said she
was living with the father of his child‘(‘)ne Salmin Patrick. She told the
court that she decided to live in the suit land because it was close to
the school where she was inng bu.sjfpess. She said she kn'Qws the 1t
defendant as her guardian (_-“Baba'/y/ezi’) and S_Fie has known him
since she was in Class 5. She said tﬂheﬁlst defendant used to assist her
with school fees, uniforms, books uﬁtil she completed Form VI. She

said Mohamed and Mussa,"h'er_ yQun_ger brothers, all kngw the 1%
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-defendant as their guardian father. She said while living at the suit
land the 1% defendant used to visit and bring water because there
was a problem of water. To her understanding the owner of the suit

land is the plaintiff.

On cross examination PW6 said she.did not knoW When the plaintiff
acquired the suit land. She.‘just_say}y a dqcument saying that the
plaintiff bought land from James. She said she did not see the size of
the suit land in the document and did not see who witnessed the said
document. She said she has never seen theﬁ plaintiff doing any
“construction works on the suit land. She did not know who did the
construction of the foundations and ,who was responsible for the
payments but she kepf on ‘er_npha‘s_i;ing that the 1%t defendant was

taking care of them as their father, o

The first defence witness wé_sﬁ-thg 1% defendant (DW1). He said the
case against him is not gen_uine és the suit‘ land beIOngs to him. He
said he bought the suit Iand from“Ja'nuj_es Petro |n 1997. He said the
suit land was surveyed and _a<_Ce|ftiﬁ-'c_ate of Title was issued. He said
there are plots within the suit land ar;d he has given it to his children

namely Joseph (2" defendant), NeIsbn and Vicktam Mungereza. The
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18t defendant tendered the Ietter' applying for survey and the
Certificate of Title No. DSMT10001427 as Exhibit D1 and D2
respectively. He said during the survéy neighbourgﬁwer'e im)dlved and
they signed forms (Exhibit Dv3).» Hé', said he got the S_uit land when
he was looking for a place to keep hlS animals. He said the plaintiff
who was hié friend connected him with his brother-in-law Emmanuel
Haule and he directed them to James Petro. He said all four of them
“went to the suit land and af_te‘v_r' in,spe}gt_jon he paid TZS 300,000/= for
the 2 acres. He said the tra'r_lsactiqn_was in the housé of Emmanuel
Haule and he paid in cash. He sai:d_,_;qn.fortunately the document for
Sale was lost/misplaced and he reported to the police who directed
him to go to court and he went toki_ﬁdeoni District Céurt. Thereafter
he published the loss of the Sale _dg_cy_m_ent in Nipashe Newspaper.
The Police Loss Report was admitl;ea as Exhibit D4, the affidavit as
to loss as Exhibit D5 and the Advgrt in Nipaé_he Newspaper as
Exhibit D6. He said he Cleared and :g:yltiyated,_t'he s_uit_lahd and in
2000 neighbours joined tégether_ in_a Water Project and each
| household was supposed to~pay_ 'I'_J{Z_:S;jl_hOO,QOO/=.VHe said the plaintiff
has never participated in the dleyle_'l_zopmefnt of the sui‘t, land or

cultivated any crops.
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The 1% defendant said in 2005 he was sued at the Ward Tribunal by
Angelista Makundi for trespass in hef»land. He said all those who were
involved in the sale transaétion of the suit land }Nere his witnesses
including James Petro, Emman.uel.{\ Haule and the plaintiff. The
judgment of the Ward Tribunal (Exhibit D7) was in favour of
Angelista Makundi. He said there is a dispute with the other neighbour
Mwarabu and there are minutes to that effect (Exhibi_t D8). He said
the fence of the school is within th?_,SHit land but the dispute has not
been resolved yet. He said th_e clajms___hy the plaintiff are baseless as
she only participated in the_transaction and she is not the owner of
the suit land and nothing can _be can;eflledor demolished._ He said the
evidence of the plaintiff and her _viljtnesses in this case are pre-

arranged.

On cross examination the 15t defendant said he is not the hthband of
the plaintiff and Exhibit P1 shows that the swt land is in Bunju A
| which is a very big area. There is no proper description. He said
h Exhibit P2 which is a Conﬁrmatiph;gf Exhibit P1 is different. He
prayed for the court to dismiss the suit. The defendant further
admitted that in the Loss Report andthe Newspaper Advert (Exhibits

D4 and D6) there is no year of when the 1% defendant bought the
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suit land. He also admitted that in ‘the Affidavit of Loss (Exhibit D5)

the name of the seller is not reflected.

DW2 was Joseph Joshua MUnge.rezé;lw:ho is also theV2nd _defendant.
He said the area he is living now is o-\}/‘v-héd by him since 20212. He said
the plot was given to him as a wedding gift by his father (the 1%
defendant) and mother on 22/09/2012. In the same year he erected
cement poles and in 2013 he_star_!:csaq;mobilizing building materials. In
2014 he started construction. He said though the house is not fully
completed but it is habitable, and he_;ha_s. been Iiviﬁg in the said house
since 2017. He said according tq__t,hgf Certificate of Title the plot has
1500 square meters (Exhibit D9) a;hd it is in his-name._ He said his
neighbours are Victor Mungeréza (P9767), Jos_h'ua,Joyboy Mungereza
(P9768) and Nelson Joshua Mungeréz_a (P9766‘).. He sa.id Vt'he 4 plots
were surveyed and Certificate Of _Titlgs‘: were grantéd and so‘the daim
of trespass is not true. As for Exh|b|t P1 he said it is very general
and the suit land cannot be 3__acres_tj>ut approximately 22 acres. He
said he does not know why t‘h:er_»e isf__ﬂ(i}ignﬁrmatiop (Exhibit P2) while
the buyer and seller are presenf and so is the Sale Agreement. He
said Exhibit P2 contains a lot of adqi_i_;ivons and he said it may also be

a new Agreement. He further observed that in Exhibit P2 though the
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witnesses are not reflected but the land is described; while in the Sale
Agreement Exhibit P1 the land is not described. He said the decision
of the Committee by the District Cthissioner in Exh'ibit P3 was
purposely intended to favou.r the pl'la_iintiff as h'e‘ was not given an
opportunity to be heard. He said on 15/08/2021 the piaintiff and her
group came to the suit land and started to take measurements. He
said no Local Leader was present and even when the leader came the
plaintiff continued with what she was éoing. He said he wrote to the
court to complain because the plaintiff said he was sent by the c_ourt.
The letter of complaint is Exhibit D10 He said maybe the plaintiff
came to get the details of the suit land because in the plaint it is
reflected as 3 acres but here in her t_c’es__timony‘shevs.aid the land is 24
acres. He said he has a Certificate of Title and since the_n he has not
received any complaint. He prayed for the suit to be dismissed with

costs.

On cross examination he said he’h_’ars_a Cenificété_of Title and the
Commissioner for Lands who is not a party to this suit knows of the
genuineness of the said Certificate of Title. He insisted that the small
house was built by Justine and he usedto ferry him to the site in 2003

and by then he was about 25 years.. He admitted that he has never
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seen the Sale Agreement of the suit land between his father and

PW2.

DW3 was Angelista Samweli Makuh&i. She said she knows the 1%t
defendant and in December 1997 s_ﬁe came to know that they were
neighbours and share boundaries. She said in 2003 she found that
part of her farm, about Y2 an acre, was invaded. She said she
informed the Local Leader who informed the people who were
clearing the land to stop. He also called the 1%t defendant who did not
'turn up and the people conj:ingeq to cultivate_x the Iand_and plant
cassava and other crops. So, she dgcided to take the matter to the
Ward Tribunal as Land Dispute Nq\',:60 of 2005. Sh_e said at the
Tribunal she was the complainant j,‘against thé 1# defendant who
called PW2, the plaintiff, Emmanuel _}Haule and Ausi Salehe as his.
witnesses. She said PW2 at told the Tribunal that he sold the suit
land to the 1% defendant at TZS 500,000/= He said the first time she
saw the plaintiff was when they went to visit~ the site to show
boundaries together with the sellers,_'ll-l)em.ed on her part and PW2 on
the part of the 1% defendant’s. SI'__l_g s?id PW2 said the suit land was
given to him by Hoza who bought It from Ausi Saleh. She said the

plaintiff at the Ward Tribunal Saiq she witnessed when the 1%
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defendant was purchasing the suit land. She said the Ward Tribunal
| decided in her favour as per E_xhibit:'.P7. She said after the judgment
the 1%t defendant withdrew froAm h'er.‘.:.ilja:'nd and they have lived happily
thereafter but she is surprised that tHe.plaintiff is claiming to be owner
‘of the suit land while at the Tribunél'she was a witness for the 1st

defendant.

DW3 said further that she si_g'ned ‘thqks‘urvey forms tb state that she
was the neighbour of the 1% defednéht and she participated in village
issues with the 1t defendan_xt_‘ i_ncluqirr;;]g‘ the water project where t.hey
all paid TZS 100,000/=. She furth_gf said she has not séen the
plaintiff at the suit land or in the v»il‘lage meetiﬁgs except wheh she
came for the site visit as ordered by the Tribunal. She said she is
aware that the 1¢ defendant.has divided the suit land into plots to his

sons. She said the suit should be dismissed as it has no merit,

On cross examination DW3 said the judgment of the Ward Tribunal

was signed by the Secretary of the Tribunal only and it said that the
1 defendant did not bring the or.jg_i_‘r:\a‘l Sale 'Agr_éement but a copy.

She said at the Tribunal the relationiship of the plaintiff and the 1%

defendant was that of a defendant and witness. .
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Justine Butamanya Rwabona (DW4) :testified that he was the one
who built the small house (k/baha_’a)”a_:t:"the suit land. He said’ he knew
the 1* defendant from 1990 and he used to work for him in building
and renovation of his houses; He said in 2003 he was instructed by
the 1% defendant to build an emergency small house in the suit land.
“He wanted the house for purposes of keeping a céretaker who would
watch the crops because they were _l;eing destroyed. He said they did
a foundation of two rooms, an.d one fgom _had two windows while the
other had one window and the each of the rooms had a door. He said
afterwards, the 1t defendant’s wifé gave him a ij_ndow because one
of the windows was blocked by cement. He said the window waé not
given to him by the plaintiff but the 1% defendant’s wife. He said he
knows the plaintiff because he was instructed by the 1% defendant to
renovate and build a milk shack f.o'r_._r]er (‘“/(ibapda cha maziwa’) in
Kinondoni where the plaintiff was.re_'sidi_ng close by. He said he has
| never built any other house at the suit land and he said he does not
know PW4 who allege to have conséfucted the small house. He said
the two bedroomed house wa-‘s the only building on the suit house in
2003. He said if building equipment were needed at the site it was

the 2" defendant or Kamugira (another employee) who were sent to
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deliver them. He said he was/always under the instruetion of the 1%
defendant and he has never coIIaborated W|th anyone else in bUIIdlng
the small house at the suit land. On Cross examlnatlon DW4 said in
2003 he did not find any foundatlon on the suit Iand and he built the
small house within two weeks. He sald he has never been on suit land

after completion of the construction of the small house.

Yohana Malogo (DWS5) wae the Loc_al__ Leader (Mwenyekiti wa Shina
No. 21, Mkoani Street, Bunju), since 2000‘._ He. said he _knows the
plaintiff and the defendants. He saldhe first ,r'net: the 1t eefendant in
1998. He said their office is ppposite_the suit land. He said he knew
the dispute between Angellsta Makundl and the 1St defendant which
ended through the Ward Tribunal. He said he knew the plaintiff from
2019 when he came with a letter from the District Commissioner,
saying that the letter was just forvreec_')ﬂrds as she has heen given the
right to the land. He said he_tiold the plaintiff to bring a Ietter which

was stamped by the District Cornm_,ie_s'igner, but she did not do so.

DWS said on 15/08/2021 he got a call from the 2" defendant that
they were people in his home. And when he went, he found fhe

plaintiff with other people including PWS taking m?easu_rements of the
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area. When he asked the plaintiff w—h”a;‘t-she was doing, she tbld him
that she was under the instructions df; the court and this was not his
business so he left. He said when he'\'»-vyent 'béck”to the office, he just
‘wrote a report of what he sawizl(E)'(hibit ;D:11). He said he
understands that the suit land vbe.‘IcAJnc_v]'s.';d the 1t défendaht since 1998
when he first arrived in Bunju A and he has never seen the plaintiff
in the area except when she brought the _Iettér from the District
Commissioner, and the second time is .wh:en she saw her measuring
the suit land and taking .ph_qtgs.‘ He _Sf?id._,a" residents are known to
+ him and the 1* defendant always ivnfc‘)'rv;rns him if there are new people

in the suit land.

DW6 was Mr. Mabunduki Lug_endo. I-,.I;_ei_:said he knew the 1 defendant
since 1997 when he bought the .s_uit_-__zl_gnd, He said PW2 told him he
had land in the said area given to _hi.l"lr'l "as a gift by his boss Hoza, and
he showed him the letter from hlsboss H_e_said in 1997 he was
caretaker of the land of DW3 anc.:ln'_P‘WZ accompanied by the 1%
defendant, a woman, and another guy came and inspected the suit
land and left. He said he did»_not‘see_?l__;vheu lady clearly, but he saw her
at the Ward Tribunal when there waé__a‘case bet_ween DW3 and the

1 defendant. He said at the time they bought the land the area was
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a thick forest so measurements were difficult. He said that they
assisted the 1% defendant to Clear the Iand and plant crops He said
the suit land is known to belong to the 1St defendant and he has never
'seen the plaintiff doing any actlwtles on the sald Iand On cross
examination he insisted that the swt land was bought by the 1%t

defendant in 1997.

DW?7 was Safiel Mkodo Senzige. He _said he knows the defendants
but not the plaintiff. He sa|d he ha‘swknown the 1 defendant since
2008 when he was a caretaker and. !r_v__mg in the suit land. He said in
2010 he was employed to c_onstrukc:_t_k,three foundations.‘. He said he
was living in the small house in thel‘s‘uit' land. He'said he left early
2012. He said he did not know the plaintiff as she has never invited
him i'n the house or chased him awa){. He said he was in the suit land

from‘ 2008 to 2012 and the Local Leaders knew him. He said after he

S left a Iady lived for a short t|me and then PW5 the current caretaker

moved in. He said he was pald by the 1st defendant to build the
foundations. He repeated that he does not know the plaintiff and he

has never seen her.

21



In his final submissions, Mr. Mwaiteléke for the plaintiff pointed out
two procedural irregularities. He said the defendants did not get leave
to file their WSD to the Amended pIaiﬁt and secondly, the defendants
presented 7 witnesses withouf Ieave:_,a‘_s opposed io what they stated
in the First Pre-Trial Confe'rence.' He prayed fdr thé WSD to the
Amended plaint and the testimonies of DW6 and DW?7 be expunged

from the record.

As for the first issue, Mr. Mwaitelekg_§y§bmitteq that from the evidence
the plaintiff has proved thaty shé fs fhﬁe lawful owne>r of the suit
property. He said the plaintiff proved that sh_é bought the suit
property from James Petro (PW2)who also testified that he sold the
suit property to the plaintiff. He s“aid Exhibits P1 and P2 also
corroborates the sale. He said the LoSs_ Report, affidavit as to loss a‘nd
the advert in Nipashe Newspaper‘_('E_‘)l(‘_I-)ihl_)its. D4, D5 and D6) which
were obtained after the survey has:‘;t-o be disregafd_ed as they were
an afterthought. He said thé Exhibi_t D5 does not state from whom
the 1%t defendant bought the sulit‘__‘_p:roperty.‘ He said_the affidavit
mentions the name of the v_pe_r,s_plj_:_\]/_vvho sold property to the 1*
defendant at Wazo but does not state the éeller gf the suit property

~ in Bunju. He also pointed out that Exhibit D5 states that the 1
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defendant purchased the suit properfy in 1998 bUt in his testimony
he said that he bought the pr'operty‘{'ﬂ_-in. 1997. He ebse'r_ved that even
in the Ward Tribunal the Sale Agreement between the 1% defendant
and PW2 was not tendered, and DW2 also confirmed that he had
not seen the Sale Agreement between his father and PW2. He
concluded by submitting that the 1t defendant had never possessed

or entered into agreement with J?'m-.?? Petro as alleged.

Mr. Mwaiteleke further subm|ttedthat sincé the 1% defendent
admitted that he got the Certifie?g;‘t_"e of Title without the Sale
Agreement or the Loss Report then the said vCer’ti.f_icate was obtained
fraudulently. He said the defendants dld not call ,any' officer from the
Ministry of Lands as such the court should draw an adverse inference
that if the witnesses were called thee it would have been contrary to
the interests of the defendant. He re_lied on the case of Hemedi Said
vs. Mohamed Mbilu [1989] TLR 113 and Dominic Singooi
Kivuyo vs. The National_‘Ban’k of Commerce Limited, Land

Case No. 115 of 2016 (HC-_Land Division) (uhreported).

Mr. Mwaiteleke went on submitting that there was no proof that the

2" defendant was given the suit land by the 1% defendant and there
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were no facts pleaded that the defendants built their house and made
unexhausted improvements immediately after purchase of the suit
property. He said the testimony of DW4, DW5, DW6 and DW?7 were
afterthoughts, conflicting and wanting and the credibility of these
withesses is questionable. He saidvl‘ the plaintiffs witnesses were
credible and PW5 and PW6 proved the actual-occupation by the
plaintiff and PW4 proved that he b}uﬁilt the small house un_der _the
instruction of the plaintiff. He said 't»hat a party is bound by his
pleadings and the testimonies ;Qf ,,,t!'lg;idefendant.s’ witnes_ses is not
backed by the WSD to the Amendéd _!P_Ia.int_. He relied on thé cases of
Georgia Celestine Mtikila vs. _qu;istvered Trustees of Dar es
Salaam Nursery School & And_t'hqr,:_ [A1998] TLR 512 and James
Funke Gwagilo vs. Attorney _Ge|»§1lg‘|_'al, [2004] TLR 1_.61, Fatma
idha Salum vs. Khalifa __Khé_m_ig A,fSaid [2004] TLR 423 and
Barclays Bank (T) Limited vs. ja;:ob Muro, Civil Appeal No.
357 of 2019 (CAT-Mbeya_)(ur_l__lre_p»grted) ,wher_e it is stated that

parties are bound by their pleadings.

Mr. Mwaiteleke submitted further that the plaintiff has proved the
case to the required standards according to section 110 of the

Evidence Act CAP 6 RE 2019 and the cases of Lamshore Limited &
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J.S. Kinyanjui vs. Bizanje KUDK [1999] TLR 330 and Mwéiimu
Paul John Mhozya vs. Attorney .Géneral [1996] TLR 229 and
East African Road Services '_Li‘:m"ited vs. 1.S. Davis & Co.
Limited [1965] EA 676. He also sgbmitted that the plaintiff's case
has more weight and credibility as ih the case of Melitat Naiminjal
& Loishalaani Nakiminja vs. Sailgveo Laibangali [1998] TLR
120 and Damson Ndaweka Vvs. AIIy Aid Mter_a, Civil Appeal No/
50f 1999 (CAT-Arusha)(unlreport‘eé_,c;i;) . He thu; said the issue should
be answered that the plaintiff is fhé, ;I_aAwfuI’owner of the suit property

located at Bunju A, Mkoani Village measured at 3 acres.

As for the second issue Mr. _Mwaite!gke submitted thét since it has
been established that the suit propgrty belongs tb thé plaintiff, it fs
clear that the defendants are trespéSsefs in the suit property. As to
- what are the parties entitled to? Mr. Mwaiteleke repeated the reliefs

prayed for in the Amended plaint.

In his final submissions on behalf of the defendants Mr, 'Rugemalira
started by narrating the evidencé bythe parties. As for the first issue
he prayed to adopt the WSD to the Amended' plaint and further

submitted that the defendants have g‘roved_this_ case on balance of
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probabilities and thus they are the -tru'e owners of the suit property
under the Certificate of Title issued by the Minister for Lands as per
‘Exhibits D2 and D9. He also relied on sectiori_ﬂv;33(1) of the Land
Registration Act CAP 334 RE 2019 Which provfdes that the owner of
any estate shall except in case of fraUd, hold the same free from all
estates and interests. He further said Exhibit P1 which was rélied by
the plaintiff does not specifically state the Iocation(of_ the suit property
and Exhibit P2 which is Confirmation of the Sales Agreement does
not state the reasons for the plaintiff and PW2 -having\ such a
Confirmation. He was of the view that the Confirmation was prepared
to cure the weaknesses in the Sale Agreement. ‘_Mr. Rugemalira
continued to state that Exhi'bit P3 reflects the name James Petro
while under Exhibits P1 and P2 the_;;rl;ame__app_earing is that of James
M. Petro Shija which is a different name. He went on to say that
Exhibit P3 has no merit becéuse |t :vg‘la_s givén_ by Kinondoni District
Commissioner who has no poW_er'tq é:eit;erm_ine_Land Disputes in terms
of section 3(1) and (2) (a)(b)(c)(d___) and (e ) of the Courts (Land
Disputes Settlement) Act RE 2019 and thus whatever directive that
was issued by the District Cqmmissio!jgr is a nullity on the face of the

law.
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Mr. Rugemalira said the plaintiff and PW2 alleged that the suit
property was 3 acres but during hea'ri'_ng. the»plai‘ntiﬁ’ said it was 2V
acres without saying where the ot':hér‘ part wé.nt. He said it was
evidence of the 1 defendant, DWé_ é__nd Exhibit 7 that the land in
dispute was bought by thé 18t deféndant in the presence of the
plaintiff and Emmanuel Haule and it was not disputed that the 1st
defendant had a boundary with DW3. He said the plaintiff and PW2
could not explain how they _cq_nc!gdgq a Sale Agreement while they
were the 1%t defendant’s witnesses in 2005/2005. He said the
defendants’ evidence was heavier as ;per the casé of H_ém.ed Said
vs. Mohamed Mbillu (supf__a). Mr. B@emalira further said whoever
alleges must prove but the plaintiff has failed to do so ac_:cording to
the evidence and wondered.how Exhlblt P4 remained in the hands
of PW2 while he said he sold the éuﬂii_:__l.and to the plaintiff. He further
observed that PWZ admitted___‘ha\»/ingv_{_@sed differeﬁt names in different
transactions though he had né [’)_e_‘ec!:;P‘o.Il to préve the alleged names
by him. He concluded that the plaintiff ha§ failed to prove her case
on balance of probabilities aA_s_ _Anq_ve_:yid:e_:p.ce‘was tehdered to prove the
existence of her rights over:tl'-Ie svui_t; éroperty unlike the defendants

who brought witnesses who are neighbours and familiar over the suit
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land. He said the evidence of DW3,-DW5 and DW6 justify that they

know that the suit property is owned by the 1 def_endant since 1997.

As for the second issue on trespas"s,‘. Mr. Rugemalira said there is
nothing like trespass as the suit Ia.nd b‘elongs tb thé 1%t defendant. He
further said the allegations in the plaint that the 1st defehdant
demolished a house and cut trees in 2010 was not proved. He further
wondered why the plaintiff did anghi':n::g.from 2010 when the alleged
trespass was conducted to 2019 when- this suit was filed. He said he

who alleges must prove and this has not been done by the plai'ntiff.

He relied on the case of Abdjul Karim Haji vs. Raynmond Nchim
Aloyce & Joseph Sitta Joseph:_|‘:200_6] TLR 420 and section
110,111 and 112 of the Evidence Act He prajed for the suit to be
dismissed with costs in its en'i.:'irety.'

Before tackling the issues_- raised, I would wish tol address the
irregularities that were raised by . Mr. I‘?\ug_eri'ji'alivra “in his final
submissions. At the outset I_-wo_uld} V\Qish_to state that the obServation
on the irregularities is an aftert_ho.t;ght and wit_houtAme'ri_t. In my
considered view, the said irygguia_rities ought to have been raised in

the course of the hearing when all the parties had an'opportunity to
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respond thereof. Raising them at this stage is condemning the
~ defendants unheard and this is an injustice on their part. Further, the
issue of leave to file WSD_‘ has _'n_ql.fme_rit because this court on
20/10/2020 granted the defendante".i;eave to file their WSD to the
amended plaint on 25/11/2020 and; ‘an extensierr was'granted on

08/12/2020. This argument is therefore misplaced.

Now, addressing the main issues I v_wi}_ll_be guided by the principle that
whoever alleges must prove as asserted by Counsel for the parties.
This principle has been embodied in Section 110 of the Law of
Evidence which reads:

(i) Whoever desires any court to give judgment as to

any legal right or liability dependent on the existence of

facts he asserts must prove those facts exists.

(i) When a person is bound tq prove the existence of

any fact, it is said that the burden of proof lies on that

person.
In the case of Anthony M.‘MaSange' Vs. Penina Mama Mgesi &
Lucia (Mama Anna) Civil Appeal No. 118 of 2014 (unreported)
the Court of Appeal in underscoring this principle stated:

Y......Lets begin by re-emphasizing the ever cherished

principle of law that generally,.in civil cases the burden
of proof lies on the party who ?[{eges in his favour." '
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In commentaries by Sarkar's Law of Evidence 18th Edn., MC. Sarkar,
'S.C. Sarkar and P.C. Sarkar, it was observed at page 1896 as follows
that:

...... the burden of proving a fact rests on the party who
substantially asserts the affirmative of the issue and not
upon the party who denies it; for negative is usually
incapable of proof. It is ancient rule founded on
consideration of good sense and should not be departed
from without strong reason......until such burden is
discharged, the other party is not required to be called
upon to prove his case, The Court has to examine as to
whether the person whom the burden lies has been able
to discharge his burden. Until he arrives at such
conclusion, he cannot proceed on the basis of the
weakness of the other party....."

The plaintiff has alleged that she is the owner of the suit land. But it
is on record from the hearing_' that thelSt defendant is owner of the

suit land by virtue of the Certificate of Title (Exhibit D2).

Section 2 of the Land Registration Act Cap 334 R.E 2019 the term

owner has been defined to mean;

In relation to any estate or i/jzfefests the person for the
time being in whose name that estate or interest is
registered, "

The above legal position was i:ll,usf‘ti;gted in Salum Mateyo vs.

Mohamed Mateyo (1987) TLR 111 where the court held:
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"This means, any presentation of a registered interest in

land is prima facie evidence that the person s0 registered

Is the lawful owner of the sa/d land. -
Also, the Court of Appeal in Amina Maulid Ambali & 812 Others
vs. Ramadhani Juma Civil Appeal No 35 of 2019 (CAT
Mwanza) (unreported) observed:

"In our considered view, when two persons have

compelting interests in a landed property, the person

with a certificate thereof will a/ways be taken to be a

lawful owner unless /t Is proved t/7at the certificate was

not lawful obtained.,
It is apparent from the abovle"prd\'/is‘viéh‘of the law that through the
said Exhibit D2 and D9 the defendants have ménaged to establish
that they are the lawful owners of the suit land as the title deeds
granted to them Exhibits D2 and D9 is a conclusive proof that the
said land belongs to them. ‘In_dee»d, ;t'heplaintiff is Claiming that the
survey was not properly done but there is no proof to that effect as
there was no officer from the Ministt‘ypf Lands who came to testify
about the survey and about the fact that the Certificates of Titles were
not properly granted. DW3 was among the neighbours who was
involved in the survey by showing the boundaries and she 'participated
in the said exercise by virtue of Exhibi__t D3. In view thereof, the Sale

~ Agreement presented by the p_laintjff_cannot in any way supersede
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the Certificate of Titles that were grantéd to the defendants to prove

“their ownership of the suit land.

Further the evidence of the defendants clearly shows that at the Ward
Tribunal the plaintiff and PW2 were WItnesses for the 1t defendant.
And PW?2 testified that he was the one who sold the suit land to the
1** defendant. This meant the plalntlff and APWZ_- acquiesced and
supported that the 1% defendant Was the owner of the suit land. The
: plaintiff is therefore estopped from claiming ownership of the suit land
because she earlier on at the Tr_ibuna}_‘l_ltesti’ﬁed to have witnessed the
sale transaction between PW2 and.the 1St defendant There is also
| the fact that the plaintiff is unknown 7t_o 't.h‘e nelghbours and DWS5, the

Local Leader, testified that his office iny recognises the 1t defendant

and not the plaintiff as the owner of 'th‘e"suit I{andA.'

I have noted that there are a Iof of doubts in the evidence by the
plaintiff. For instance, there was an spli.ausible _explanatiqn as to why
there would be a Sale Ag-rAeemlen't?_( and a Cdnﬁ_rmatibn thereof
(Exhibits P1 and P2). If at all the Sale Agree_m.e_;n-t was genuine and
conclusive then a Confirmation was unnecessary bécauSe the purpose

of the confirmation was not reflected anywhere and the witnesses
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including the plaintiff were not led in evidence to clearly explain the
purpose of the confirmation. ,Furtherg_yvhat was cohfirmed is different.
As correctly said by Mr. Rugeﬁalira the Cdnﬁrmation was intended to
fcover up the gaps that Were not' reflected in the alleged Sale

Agreement including the description‘Of the suit land.

2 Another doubt is that the p»laiint_.ifﬁ d|d not know fhe size of the suit |
land. In the plaint it is stated 3 a_cre§_?but in hef testimbny she said
21/4. acres and part of the land was isvyallowed ("ilimezwa’). But the
plaintiff did not state how 't‘he_lglnq 9vas swallowed to reduce the
acreage. In his final submissions on behalf of the plaintiff -the acreage
of the suit land is reflected as 3 acres. The inconsistency means the
plaintiff did not know the actual measUremen_ts of the ;uit !and which
-she claimed to be the owner. With_:th:g§erdoubts, fhe_ balan_ce of proof

therefore leans more in favour of the defendants.

The plaintiff categorically sfated_ that the Disfrict Commissi_oner
recommended by virtue of Exhibit P3 that the suit land b"elongs to
| S her. But as correctly stated by. Mr. Ruggm’-alirap the District
Commissioner is not among the mach:__ir_.jery proyided by law to resolve

land disputes by virtue of Seg_tion__3_.(v1__):_and (2) (@)(b)(c)(d) and (e )
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of the Courts (Land Disputés Settie'menlt) Act. In any case the
decision/recommendation | by the District Commissioner of
03/09/2019 came after the d'éfevndaritis: were granted théir Certificates
Of Title in 28/05/2019.and 16/09»/2'0'_19 respectivély as such it is only
the courts who are entitled to nullji:f'y the graht' of the Certificates
already granted to the defendants. With the above analysis it is an
obvious fact that the 1 defye_h_dantjg_g the owner of the suit property.
The plaintiff has failed to prove owﬁe_réhip of the suit Iand to required
standards of the law. The first is__sgg is thereforé answered ih.the

favour of the defendants.

Having established the ownership of:____'c,_he sgit land the secqnd issue is
straight forward that the 1% defendgnt_ is not a trespasser to the suit
land. In other words, the owner of the suit property cannot at the
same time be a trespass}e'r.v Subsequently, the second issue is

answered in the negative.

As for the final issue what reliefs are the parties entitled? The plaintiff
has claimed general damages to be awarded by the court; The court
discretionarily awards general ‘damages - after taking into

consideration all relevant factors of the case (see the case of Cooper
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Motor Corporation Limited vs. Moshi Arusha Occupational
Health Services [1990] TLR 96). In the present instance, it is
apparent that the injury/loss on the plaintiff (if any) in this whole
transaction was not actuated by the defendants thus I do not find it

necessary to award any damages to the plaintiff and I hold as such.

According to the case of Hemed Said vs. Mohamedi Mbilu (supra),
both parties to a suit cannot tie, but the person whose evidence is
heavier than that of the other is the one who must win. And in this
case, it is evident that the evidence by the defendants is heavier. And
for the reasons I have endeavoured to address, the plaintiff has failed
to prove the case to the standards of law required and as previously

stated the balance leans in favour of the defendants.

In the result, the suit is without merit and it is hereby dismissed with
costs. The plaintiff is not entitled to the reliefs prayed in the plaint or

at all.It is so ordered.

V.L. MAKANT
JUDGE
29/04/2022
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