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7 IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA .
T T = (LAND DIVISION)

: S AT DAR ES SALAAM

: ' MISC LAND CASE APPLICATION NO 699 OF 2022
(Onglnaﬂng from Land Case No 290 of 2022 af the ngh C ourt I_and wasmn)

HAROON HUSSEIN HAROON IIIIIIII.IIIIIIIIIIIIIIIIllllllill..ll.l‘; llllll 15T APPLICANT

" JABEEN IQBAL NORAY lllllllllllllllllll --- l-.--;ai;!A----iq_’ui':‘-\":--' ------- u ZND APPLICANT
‘ MOHAMED IKBAL HAJI MOHAMED Svadanane 3RD APPLICANT-

SHAMMAH IMAN ABEID ....cosiverarinsoninresessenssnsisareeionmenassnnes 4™ APPLICANT
HASSANAT MOHAMED IKBAL HAJI MOHAMED 5“‘I APPLICANT
PRIVAN SAKARCHAND DHARAMSI CHAVD 67" APPLICANT
ABDULLAH GULAMSHAF ALIMOHAMED 77“ APPLICANT
TANZIL GULAMSHAFI ALIMOHAMED 8"'“ APPLICANT
TONGSHUN PLASTIC PACKING COLOR PRINTING CO LTD 9'm APPLICANT
YASMIN RAFIK NURMOHAMED ’ crvernesiinsane 10'"' APPLICANT

S ) VERSUS
COSMOS PROPERTIES LIMITED CITTITETIEreey:
EXIM BANK (TANZANIA) LIMITED

L18T RESPONDENT
» nlln-n--f--- ZND RESPONDENT .-.

WALTER BUXT ON CHIPETA AS RECEIVER & MANAGER 3RD RESPONDENT'

Date & of last Cirder: 09/03}2023 i
Date ofRu/mg - 20/04/2023 -
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. The appllcants fi [ed in th|s court the present appllcatlon seeklng for

an order of temporary/mtenm 1nJunct|on to restraln the respondents thelr

servants agents and other persons denvmg tltles from them fromj

entermg, selhng and or exercrsmg any Iegal actlon agalnst the propertles

- .J, [ . - . .t ';‘ -’_._r Fomwr e L- .
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of the apphcants descnbed as apartments Nos 2402 and 2405 on 24“‘-

ﬂoor Nos: 2302 and 2305 on 23rd ﬂoor No 1504 (E) on 15th ﬂoor No L
1802 on, 18th ﬂoor, No 2001 on 20”' ﬂoor No 1004 on 10th ﬂoor No

1205 on 12th ﬂoor No 1305 on the 13“1 ﬂoor, basement shops Nos 25

,28 21 and basement shop No 18 penthouses No 3 and 5 and the

respectlve parkrng slots over Plot No 63/27 UWT Street Upanga Areaj:
w1th|n Dar €s Salaam crty pendmg hearlng and determrnatlon of maln surt E
pendlng in this court Lo R ? C
The apphca’uon is made under sectlon Order XXXVII Rule 1 (a) and' :
| 4, sectlon 68 (c) and (e) as well as sectron 95 of the C|V|l Procedure Code )
Cap 33 R E 2019 The applrcatlon |s supported by a ]omt afF davrt of all
' -the apphcants together wath the aff davrt‘of Blng L| the prmcupal ofF cer ’
of the nlneth appllcant The appltcatlon was opposed by the counter
aft" dawt of the r rst respondent sworn by the t~ rst respondent prmcrpat N
off‘ cer namely, Festo Sy[vester Whrle the counter afF davrt of the second.
respondent was sworn by Mr Edmund Mwasaga who IS the.second}.
| respondent’s prmcupal ofF cer, the counter afF davrt of the thlrd respondent'
was sworn by the th|rd respondent rn person _\ Lo .
- Wh|Ie the appllcants were represented rn the matter by Mr Chrlspm-'
Mwebesa Iearned advocate the f‘ rst respondent was represented by Mr,

Ambrose Menance Nkwera, _Iearned advocate the second and third -




espondents were represented by Mr Elisa- Abel Msuya learned advocate

'By consent of the counsel for the partres the apphcat:on was’ argued by o

.way of wrltten subm|55|ons The counsel for the appllcants prayed the )

court to adopt the Jomt afF daV|t of the. appllcants to form part of hlS |
submlssron | _ L .. N

; He stated the first respondent approached the appllcants through
thelr representatwes namely Mr. Mohamed Owals Pardesr and or Mr. -

Arshad Hassan and mformed them the- F rst respondent had obtarned .

permrssron and |s planmng to begln constructlon of a mult1 storey modern: -

burldlng comp]ex comprlsed of a basement ground ﬂoor mezzanlne for.__
car parklng and varlous re5|dent|al apartments ‘on the swt property He |
stated the first respondent’s representatlves told them the f rst

respondent was moblllzmg funds from varlous F nancrers through pre- |

sellmg of the apartments so as to commence constructlon and thus the .

best-sellmg offer was avallable to the persons who would have accepted ‘. “
the invitation to purchase the apartments and other parts of the burld:ng

.He stated the applrcants accepted the offer on varlous dates and- "
months in- the years --2008 and 2010 Thereafter they entered mto
agreements with the f rst respondent for purchasmg apartments and other

g.

parts of the su1t property He went on statlng that on 26th January, 2022 _

: the app[rcants Iearnt there was an. advert[sement made. in the Nrpashe
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news'paper informing the general p’ublic- that the second ,respondent had._ ‘

) appounted the third respondent to be the recelver manager of . mter alia

' the apphcants  suit propertles He argued the stated advertisement_ o

Jeopardrzed the apphcants' rlght over thelr respective surt propertles and
decrded to F Ie the present appllcatlon |n thls court urgmg the court to
grant an order of temporary lnjunctron to restraln the respondents thelr |
servants agents and other persons derlvmg title from them from entering,

selling and or exercising any Iegal action agamst the. applicants’ suit

| property

He argued the condltions for the grant of an order of temporary-

anunct|on |n Tanzanla are weII settled and C|ted |n hlS submtssmn the case -

of Atlllo V Mbowe, (1969) HCD 284 where it was held that an

, apphcatlon for temporary_lrnjunctlon |s_supposed to be determlned basrng :

on three conditions which are’'ss follows: - o
o (a) T-hat. there must be serious question to be tried_.on' thefacts
' alleged and a probablllty that the plaintiff-will be entltled to
the rellef prayed |
(b) .:That the court’s 1nterference is necessary to protect the
‘_ plaintiff from the klnd of anury WhICh may be lrreparable

before hlS legal rlghts Is estabhshed and



.

| (o -Thaton ‘the balance of convenience there .vyill be great
hardship and mrschref suffered by the plalntlff from the
L wrthholdlng of the InJunctlon than wHI be suffered by the

’ _-defendant from the grantlng of it.

He stated in relatlon to the F rst condrtlon that, prrma facre case is

‘ establlshed by Iooklng at the aff' davrt accompanylng the appllcatlon He-" .

argued that, the Jomt aff dawt of the appllcants establlshes clearly‘ that .

there is a serious |ssue on the ownership | of the suit property that needs ‘

to be determmed by the court He referred the court to vanous paragraphs o

- of the appl[cants’ Jomt affl daV|t WhICh shows how the apphcants entered

into the agreements wrth the first respondent and how they became bona |
fide purchasers of the suit propertles

He submltted that, the appllcants deposed at paragraph 17 of thelr

Jomt affdavrt that the fi rst respondent mortgaged to the second o

respondent the swt propertres wrthout the knowledge and consent of the.
apphcants who. have propnetary and possessory nghts in the suit )
propertles He.subm|tted further that the apphcants have deposed attheir
Jornt aff davrt the second respondent 1ssued a [oan to. the fi rst respondent .
that was secured by the suit propertles whlle with fuI[ knowledge of the

appllcants prlor proprletary and possessory rlghts over the su:t propert1es



-

He based on the' facts pIeaded ln the Jomt affi davrt of the apphcant

to urge the court to f‘ nd there are serious issues of ownershlp of the suit -

propertles the Iegahty of the mortgage and the ab:hty of the second .

| respondent to recover their Ioan from the mortgaged propertles through o

the recervershlp. He supported his submmsron with various cases |nclud|ng |
the case’ of Klbo Match Group lelted V. H. S. Impex lelted
[2001] TLR 152 whlch quoted W|th approva[ the case of the Colgate'.

Palmohve V Zachana Prowsmn Stores & Others, HC ClVll Case No

1 of 1999 (unreported) where It was held that the court IS not requrred

to examlne the material before it cIoser tofi nd the plalntlff has a case in
WhICh is ][kely to succeed but the court is reqwred to be satlsf‘ ed the
plalntlff has-a case. Wthh need consnderatlon and that there is |Ikellh00d.
of the suit to succeed.

In argutn”g the second condition of.irreparable loss the’ co'unsel for |
the applicants r_ef_erred the court t'o the case of Abdi Ally Salehe V. :_Asac N

Care Unit Limited & Tuvo 'Others Civil Revisibn No 3 of 2012 CAT at

DSM (unreported) and Mohamed Abdlllahl Nur Robert (sumg as an__ '

admlnlstrator of the estate of the late Mahad Abdlllahl Nur) V Bank _.

of Afrlca Tanzania lelted and Others MISC Commercral Appllcatlon

| No. 163 of.ZOZO,JH_C Com. Drv. at DSM (unreported) where it _was held_ _



that," the court is bo_und to tnvestigate whether the appltcants stands to
suffer irreparable loss, not capable of being atoned by Wayofdamages.
'He argued that, the applicants stated at paragraphs 1,'5.oté their joint

affidavit -that the’{( _-'are"residing in. their -apartments 'and‘:-pen'_thou'se's o

' toge_t'her with 'their'tamilies. He ‘stated that, the! ongoing :a'ct_ion_ by the

respondents are putting th'e'applicahts at a high risk o'f lo'sing their suit

propertles before determination of the mam swt pendlng in the court He_

stated the. ongomg actlons wnl render the appllcants and thelr fam|I1es
homeless and thus.it WI|| cause emotlonal injury to the appllcants which
cannot be atoned by way of damages He stated that some of the suit
propertles are shops WhICh are currently used by the respective appllcants‘
for busmess of supportlng thelr famllles He submltted that sale of such
shops and or closure of the shops Wl” not only affect the apphcants not .
to be able to F nancrally sustaln thelr famrlles but WI” also affect their
reputatlon Wh]Ch |n]ur|es are |rreparable |

" He argued in relation to the third condition for grant an order of
temporary mJunct|on that as pleaded 1n the Jomt aff" davrt of the
appllcants if the ongomg actlon of selllng the suit propertles is aIIowed‘

the appllcants and their famllles will encounter unreasonable hardshlp,

-agony and inconveniences. In- support of hIS subm|SS|on he referred the

court to the case of Asteria Augustme Mokwe @ Asterla Charles_ n
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Marwa V. Natlonal Mlcrof inance Bank Ltd &3 Others MlSC Civrl__ N

Appllcation No 148 of 2020, HC at Mwanza (unreported) where when the .
court was consrderrng who will mostly be inconvemenced if the |nJunct|ve :
order WIll not be granted it held that the appIrcant is placed to suffer the”
most |f m]unctwe order will not be granted because the houses Wthh :
|ncluded resrdentlal and busmess for her daily bread earning cannot be
recovered in their exlstlng form in.case they are sold.
. Her submitted the respondents will not seriously suffer loss because ’
i the main case is decided in their favour the sui.trprop‘erties: wrll be
available for realization of ‘the- oan. He :'stated 'the : balance 'of
inconvenience squrrely falls on the appllcants if the order of temporary
inJunction is not granted At the end he prays the court to find aII the
condltrons for grantmg an order of temporary in]unctron lard in the case:
of Atlllo V. Mbowe (supra) have -been established in the present
application and the appllcatron be granted wrth costs and any other reliefs :
the court may deem fit and ]ust to grant.
In therr reply the counsel for the fi rst respondent prayed to ad0pt .
their counter afﬁdavrt to form part of his submrssron\_a_nd _argued. in his
submissiOn "how the first respondent mobilized fund for construt:tion of
the burldmg where the app[rcants surt prOpertres srtuates He stated all

that was done |n the full’ knowledge of the second respondent He stated
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further that, at the time of issuincj th'e facil'ity to the 'f‘ rs'trespohdent the |
second respondent was fuIIy aware of the exrstence of the agreements
| S|gntfy|ng the apphcants lnterest over the suit propertles He stat:ed they
" are concedlng to the,.appl‘lcants‘ appllcatlon_for.temporary.InJunctlon.and
supmitted that, as advocates they owe a'duty of not misleading-thecourt
to .the-facts and law. To support his. submissilon,-r he'referred the court to .
the case of Lobo V. Salehe S. Dhiyebi, [1961j EAR 223 where it was
stated an advocate is an officer of the court and he owes a duty of not
m|slead|ng the court |

As for the second and thlrd respondents thelr counsel started by
showmg what isa temporary |n3unct|on and the circumstances upon whrch |
|s 1ssued as stated in various texts and cases. He conceded to the
‘ establlshed three conditions WhICh must be proved to move the court to
grant an order of temporary |nJunct|on which are prlma fac:e case,
|rreparab[e [oss and balance of convenlence He referred the court to the

cases of Edu Computers (T) lelted V Tanzanla Investment Bank

Ltd Comm. Case No 38 of 2004,-HC Comm. Div. at DSM Ingoma

‘Holdlngs lelted- V. Kagera Cooperative Umon (1990) Limited &
Another Civil Application No. 166 of 2005, CAT at DSM and Charles D_
Msuman & 83 Others \! the Dlrector General T H.A, CIVll Case No '

18 of 1997 (aII unreported) Where it was heId the three cond|t|ons for

9



granting an order of tempora_ry injunction' must exist conjunc:tivelyg'in the
surt before a temporary |nJunctron is granted and the serlous questrons to
be trled should be based on the facts as alleged |n the main surt |

He argued in- relatlon to. the f‘ rst conditron for grantmg an order’ of :
temporary mJunctron that there is no d|spute that the suit propertres were |
mortgaged to secure the loan facilities advanced by the second
respondent to the f rst respondent He stated |t is also not drsputed that
the fi rst respondent defaulted to repay the loan facility and” resulted into
the _app_omtment of the thrrd respondent as a ‘receiver manager_. He
challe’nged .t‘he applicants' averment that the suit -properties- Wére- sold to
them- by the first reSpondent by stating the alleged sale agreements did‘
not comply with requrrements provrded under section 37 of the Land Act
Cap 113 R. E 2019 and Regulatron 3 (a) (h) of the Land Regulatlons GN
No. 74 of 2001

He submitted the stated prowsmns of the lavy requ|res all d|sp051t|on ’
of land under the Land Act to be approved by the Commrssroner for Land -
To support h|s argument he referred the court to the case of Abualy
Allbhal Azm V. Bhatla Brothers Ltd [2000] TLR 288 where it Wwas.
held a contract for dlsposrtron of land wh:ch is otherwrse proper but for
Iack of reqwred consent from the Commrssroner for Land is moperatlve

He stated if it will ‘be said, the sale-agr_eement is valld then the_-sard_ ,
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agreements are enforceable agalnst the fi rst respondentand .not agamst
the second and thlrd respondents He submltted that shows the
appllcants main suit has no. chances of success at aII
- He argued that, as there is no dlspute that there ex:sts a mortgage: :
agreement between the first respondent and the second respondent then
as stated in the cases of MbOJe Jllala V. Natlonal Bank of Commerce ‘
CIVI| Case No 3 of 1993, HC at Tabora and Harold Seklete Levera &.
Another V. Afrlcan Banklng Corporatlon Tanzanla lelted (Bank-i |
ABC) & Another ClVIl Appeal No. 46 of 2022 CAT at DSM (Both |
unreported) the mortgages are contractual transact[on and thelr sanctlty‘
must be upheld He argued further that, under sectlon 128 (1) of the Land
Act the second respondent has’ power to appomt the recelver manager [f
the borrower default to repay the loan and a mortgagee has also a power
to sale the charged securlty. B
"He s_tated another legal  aspect to.be considered in t-he'present"
application“ is thestatus of the second respondent vis-a-t/is the applicants :
on the context that the second respondent is a secured credltor and the'
appllcants are unsecured creditors. He refereed the court to the case of
Siraje Ndugga V Ka}bito Karamagl & Aﬁnlother which _crted the case'
lof .Kenya- National Capital Corporation "Ltd_'V, Al_bert" Mari_d..
Cordeiro & A-n‘other, [2014] KLR where__ it was stated tha_t,'j::the .court-f .
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c‘a'n_not interfere with'the suit_:propertv and g!’rant‘ an’ order,k‘of "s'_p"e_cllﬁc _
perfor.manc'e against the secured creditor 'He su'-bmltted that, ‘basing on'-:
the above cited author[tles the appllcant.s cannot clalm any super[or tltlev
over. the suit propertres and’ the Iegal remedy avallable as stated in the'
case of Abualy Allbhal AZIZI (supra) s to fi le in the court a surt agamst}
the first respondent for recovery of any benef ts unlawfully obtalned ”

He referred the court to sections 110 (1) and (2) and 111 of the
Ewdence Act Cap 6 R.E 2019 together with the case of Paulme
Samason Ndawavya V. Theresia Thomas Madaha CIVI| Appeal No
45 of 2017, CAT at Mwanza where, [t was stated who alleges has a burden,
of proof and the court will sustarn such evrdence whlch is more cred[ble -
- than the other on a partlcular fact to be proved He argued that, apart
from bear allegatlons made in the present appllcatlon that the. second
respondent had knowledge of pre- -sale; expressly, lmplledly and or by'
conduct, .no- any ‘other -tangible evidence has been produced to prove
those allegatlons to the requrred standard. |

He submitted -that, on the .other han__cl the respondents_ have
produced written contract to disproVe the allegations bythe applicants’
and referred the court to the case of Umlco leuted V. Salu lelted
Civil Appeal No 91 of 20 15 CAT at Irlnga (unreported) where |t was stated

that Where the parties have reduced the|r agreement |nto wntrng no
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evrdence of oral agreement or statement shali be admitted for the‘purpose .
. of contradicting, varylng ‘adding to or subtractmg from its terms He:
submitted that the applicants’ aiiegations stand a very Iittle and or no '
-chances of succeeding in the pendlng suut at ali | A

He argued in re[ation to the second condition of the irreparable Ioss
to be suﬁ’ered by the appllcants if the order of temporary anunctlon W1Ii‘
not be granted that, the irreparable loss of losing the -p_roperty the
, applicants occupy twith their families and. the.argu:m.ent that they shaiii
encounter unreasonabie hardship and agony have no merit because allz
'the applicants were well informed formerly, physmally and mdwrdually that
the properties are now under.receivership and the appointment of the
third responde_nt as.a receiver manager vyas well communicated _t‘o'them.l

‘He argued that, the appliicants have not deposed in th.eir afﬁdavit or
reJomder that they erI suffer |rreparable loss. He stated thatis & new fact
and supported hIS ewdence wrth the case of Tanzanla Union of
Industrlal and Commeraal Workers (TUICO) at Mbeya Cement
Company lelted V. Mbeya Cement Company lelted & Another _'
[2005] TLR-41 where lt was held submtssaon is a summary of arguments:.
and not ewdence and |t cannot be used to lntroduce ewdence He prayed

the argument that the applicants will suffer irreparable Ioss mtroduced in

13 .



the submission of. the counsel for the applitcants be _eipunged or
dlsregarded - R " B

As for the argument that the apphcants and thelr famllles will be.
rendered homeless if they will be evrcted from the sunt propertles the
. counsel for the respondents argued that the same depends on the first
condltlon WhICh asks whether the apphcants have any known Iegal rlghts
over the suit properties. He submitted as they have ‘already su_bmitted in
the first condition that the applicants have no 'kn'own Ieg-all rights requiring_
protection by the court the Ieast the apphcants can do is to sue the fi rst

respondent for breach of sale agreement if they wish. He added that is

because as stated in the case. of Charles D.. Msumarl & 83 Others-'
(supra) all COI’]dIthI’]S for granting an order of temporary lnjunctlon must .
exist conJunctlver to move the court to g,rant it. :

With regards to the third condltlon of balance of conventence the
counsel for the respondents argued t that the pendmg surt is VOId because

the cause open to the appllcants is to f‘ le suit in the court agalnst the fi rst_

respondent who breached the sale agreements He stated no cause of o

actron lies agalnst the second and third respondents He. submltted that
under that C|rcumstances the appllcants stands to suffer no tnconvenlence

and the cases c1ted by the applicants are drstlngmshable from the present
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suit. He concluded his submission by praying the court to dismiss the__
applrcatlon W|th costs g :_. q L o
In hls re]omder the counsel for the appllcants conceded to the‘
mtroductlon glven by the counsel for the second and thlrd respondents'.'-
and contlnued to counter all what was argued by the counsel for the_-
mentloned respondents He argued the counsel for the respondents has': -
misdirected hlmself by gorng into the merlt of t_he mam_surt in. pro\nng the
condition of prima facie case. ‘He sub'mi_tte'd itis ve'ry impo'rtan't' to note In,
the appllcatlon of thls nature that there are well known parameters that
court are not reqwred to go to the issues Wthh are supposed to be.:
determmed in. the maln suit. He supported hIS submlssron W|th the case
of Abdl Ally Salehe (supra) where |t was stated the obJect of an order'j
of temporary ln]unctlon is to preserve the pre drspute state unt|I the trlal
" or untila named day or further order. - '_ L . : L 3 .
| He stated |n re!atron to the lssue of sanctrty of the mortgage::
agreement entered between the first and second respondents that it 1s-
lrrelevant in the present applrcatlon for srmple reason that |t is a Iegal _
argument that |n|t|ates discussion on the valrdlty and enforceablllty of the_‘.
mortgage agreement whlch cIearIy goes beyond what is reqwred to prove’j '
a prima facre case is in exrstence or not He argued that as the appllcatlon

is not attacklng or questronlng the terms and condrtlons of the m0rtgage
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agreement but rather the c1rcumstances aro‘und which the mortgage
agreement was formed it'is irrelevant to-use that prmcrple of sanctlty of
a contract to try and prove that a contract is valld
- As for the issues of lack of .approval of disposi‘tlon from the.
Commlssroner for Lands and the argument that the second respondent is
a secured credltor whtle the appllcants are unsecured credltors he stated-
those are matter requrres ev1dence and they are supposed to be
determlned in the main surt leeW|se the issue of who alleges must prove |
the counsel for the appllcants stated the same has been: ralsed pre'
maturely and is m|ng|d1ng applicability of the prlnc1ple at thls stage He
stated the pnnople is appllcable in the main suit. He based on the above
subm|55|on to urge the court to find the appllcants have shown they have
trlable issues in the main suit ought to be determlned by the court.
As for the second condrtlon of, lrreparable loss to be suffered by the

apphcants if the order sough W|ll not be granted the counsel for the.

" applrcants argued itis not true that zt was not pleaded in the Jomt aff dawt

of the appl[cants He referred the court to paragraph 28 of the ]omt
aff davrt of the appllcants where lt is deposed the suit propertles are
occupied by the: appllcants and their famlly for residence and busmess-
purposes_ and if they will be sold the applicants will encounter

unreasonable. hardship and agony. .
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Com|ng to the thlrd condltlon of baIance of convenlence the counsel

for the apphcants retterated what he submltted in the f rst cond|t|on for

the order-of temporary mJunctlon 'to be granted He submltted-that as

the counsel for the second and thlrd respondents has not stated they will
be rnconvenlenced if the injunctive order W|II not be granted they w1[l not
suffer any inconvenience. He. ended up hIS SmeISSIOl’l by submlttlng that
if the appllcatlon is not granted the appllcants are Ilkely to’ suffer more
hardshlp than the respondents WI|| suffer if it is granted -

" After careful]y considered _the rival submlssmns from both sides the
coLirt has found- the-‘issue to determine in the 'apptication at hand is
whether the applicants deSehre to be granted f‘the order of .ternporary
injunction they . are seeklng from this court The court has found that as
rlghtly argued by counsel for the partles the condltlons governlng grant
of an order of temporary injunction in our Jurlsdlctlon are well _esta_bhshedi
in the famous case of Atilio V. Mbowe (sup'ra) \_}\rhere it was stated that:

. (7) " There must be a. serious question to be tried on thé -
. facts a//eged and the probab///ty that the p/a/ntfﬁ‘ will - .
 be entitled to the re//ef prayed | S ,' -
ﬁ'i)_ . The appﬂcantstands to suffer frreparab/e /oss requrnng_

' the courts mtervent/on before the app//cants /ega/ rfght' -

/s estab/fshed
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‘ (iiD On the balance of convenience, there will be  greater
hardshfp and mischief suﬁ‘ered by the p/amt/ﬁ’ from _
__ withholding of the lnjuncnon than will be suffered by
- the defendant from granting of It. :
Therefore in determmmg the present appllcatlon the court will be

gurded by the stated condrtlons Startmg W|th the fi rst condltlon the court_

has found itis requu'ed to be satisf ed there is a trlable issue or in other- -

words the applicant’ has:a cause of actron agamst the respondent The
court. has found that, as stated in _the case of Sur_ya Kant D. Ram]| V. ;
Saving and Finlance‘-Ltd & 3 Others, Civil Case ‘No. 30 of '20'0"0 Hc
CommerC|aI DIVISIOI‘I at.Dar es Salaam (unreported), in determlnlng there
is a prima faCIE case.or senous issue for determlnatlon in.the mam su1t.
_the court is requlred to use the facts deposed |n the Jomt aff davrt of the
apphcants supportlng the apphcatlon and as dISCIOSEd |n the plamt |
n domg SO and as stated in the cases of KIbO Match Group
Ltmlted and Colgate Palmolave (supra) C|ted in the subm|SS|on of the
counsel for the appllcants the court is not requrred to examlne the materlal"
-before it closely to fi nd the plalntlff has a case in wh[ch he Wl|| succeed'
but the court is required to be satlsf ed on the basis of the facts dlsclosed :
in the case the plalntiff has a case whlch need conSJderatlon of the court_

and there is llkehhood of the swt to succeed
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“While belng gurded by the posrtron of the law stated herernabove the
_court has found the Jornt aff davrt of the appllcants supportrng the.
appllcatlon shows at lts paragraphs 2 to 15 how the appllcants acqurred
the surt propertles from the fi rst respondent The court has found the‘
appllcants have deposed at paragraph 17 how they drscovered the fi rst'
respondent had mortgaged the surt propertles |n favour of the second.-
respondent to secure the loan without their- knowledge or- consent It is
also deposed at paragraph 20 that the second respondent has appomted
the thlrd respondent to be the receiver manager of the’ su1t propertles -

The court has also found the applrcants are challenglng in the main
surt the exercise of the f rst respondent to use the Su rt propertles to secure
| the loan facrllty from the second respondent wnthout mvolvrng them rn the
loan transactlon Wthh ted into mortgagrng the suit propert|es as secunty
for'the Ioan advanced to the first respondent by the second respondent
’ The court has found the counter aff davrts fi Ied in the court by the second :
and thrrd respondents shows that although they have noted some of the.
facts. deposed in the Jomt affi dav1ts of the appllcants but they are
vehemently drsputmg the clalms of the appllcants

One of the grounds for dlsputlng the clarms of the applrcants as ralsed o
in the submrssron of the second and thrrd respondents is that the sale'

agreements alleged were. entered by the. appllcants and ‘the Frst
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respondent in respect of the surt propertres did not comply W|th.sect|on
37 of the Land Act and Regulatlon 3 of the GN No 74 of 2001 To the--_
vrew of th[s court and as rlghtly argued by the counsel for the appllcants

that is an issue WhICh reqU|res ewdence to determrne the same It cannot 2

be determlned wrthout recelvmg evrdence from the partles to show the

consent of the Commlssmner for Lands was procured before the alleged" 3

dlSpOSItIOﬂ of the suit properties was made or not.

The court has consrdered another argument by the counsel for the
second and th|rd respondents that mortgages are contractual transactlon
wh|ch must be upheld and the further argument that the second

respondent had power under sectlon 128 ( 1) of the Land Act to appomt a

' recelver manager who has power to sale a mortgaged property where B

| there lS a default |n repayment of the loan The court has falled to see’
any. merlt ln the stated arguments because there is. nowhere the
apphcants have stated mortgage is nota contractual transactuon and-there '
is nowhere ‘stated the second respondent has no pOwer --under: the cited
prowswn of the Iaw to appomt receiver manager |

As the appllcants are chaIIenglng the act of the fi rst respondent to
enter Into the mortgage agreement w:th the second respondent over the
suit propertles w1thout mvolvmg them in the stated agreement |t cannot

be said the appllcants have no rlght of challengmg what they have seeing
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is— affe'cting' theii'r rights in;' the "suit“.pro‘pei‘%t'iles ”..onh the ground Et:h"a't.. the'-’
sanctity of the mortgage agreement must be upheld That makes the
court to fi nd the posrtlon of the Iaw stated inthe cases of Mbo;e Jilala
-and Harold Seklete Levera (supra) is dlstrngurshable to the appllcation-'
before the court - o LN '

The court has consrdered the further argument by the counsel for the
second and thlrd respondents that as ‘the second respondent is a secured
credltor and the appllcants are not then the apphcants cannot have_
superlor t|tle over the surt propertles than the second respondent but fi nd
as rlghtly argued by the counsel for the appllcants aIl these are |ssues‘
which are supposed to be determmed after receivrng evrdence from the'.
part|es in the mam surt

Slnce the posrtron of the Iaw as stated ln the case of Surya Kant D. .
' Ramjl (supra) |s very clear that |t |s not the conclusrve evndence Wthh |s-
requrred to fi nd a trlable lssue has been establlshed for the purpose of
grantlng an order of temporary |nJunctlon but the facts showrng there IS
serlous questron requrrmg determlnatlon of the court then the court has .
found there is no ]ustrf iable. reason to fi nd the f rst condltion for grant the
order of temporary InJunctlon wh[ch is eXIstence of trrable |ssue |n a case

has not been establrshed in the matter at hand
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Coming to the second co-n’d.ition' for'granting an order“of ternp'orary'
order of temporary ob]ectton 1s not granted the court has found that as
stated in- the case “of T A Kaare v General Manager Mara
Cooperatlve Unlon, [1987] TLR 17, the court is requrred to consrder.
whether there is a need to protect elther of the partles from the specres
of |nJur|es kriown as Irreparable InJury before nght of the partles s
determmed It was also stated in the book of Sohonls Law of
In]unctlon Second Ed1t|on, 2003 at page 93 that - ‘

| "As the /njunctfon is granted dunng the pendency of the swt the a
court will fnterfere to protect the plaintiff from /njur/es wh/ch are
_/rreparab/e The express;on rrreparab/e fnjwy” means that I("

| .must be material one wh/ch c:annot be adequate/y compensated s

for in damages 777e /n_]ury need. not . be actua/ but may be .-
apprehended “ DS AR
‘While bemg gurded by the posrt[on of the taw stated heremabove the

court has found it is deposed at paragraph 15 of the applrcants Jomt
affi dawt that, the appllcants thelr famlltes and tenants are occupyrng and
| re5|d[ng m the su1t propertres It lS also stated at paragraph 23 of the:
appllcants Jomt aﬁ'" davrt that the thard respondent has lssued a notice for‘l

the appllcants and or thelr assrgnee to vacate from the surt propertles or
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in alternatlve to execute lease agreements WIth the thlrd respondent SO
that they can pay rent for contlnumg to use the SUIt property

That belng the posrtron of the matter and after consrderlng all what
have been stated in the submussrons of the counsel for the partles the
court has found there isno way it can be sald the apphcants will not suffer‘
|rreparab1e Ioss if the order of temporary lnjunctlon will not be granted
and they will be ev:cted from the surt properties before determlnatlon of
their claims’ |n. the main SUI'C The court has con5|dered the argument by
the counsel for the respondents that the appllcants have not deposed
" anywhere in thelr aff davit or reJomder that they W|II suffer lrreparable loss
" but find as r_ight argued_ by the counsel for the.applicants in his rejoinder’
that is deposed at paragraph 28 ofi.the applicants’_ jofnt afﬁda.vit'that the
appllcants wrll encounter unreasonable hardshlp and agony | |

Therefore what is contalned in the subm|SS|on of the counsel for the
appllcants |s not a new matter wh[ch was not ralsed in the affi davrt f Ied
in the court by the appltcants to support the appllcat:on In the premlses
-the court has found the position of the law stated in the case of Tanzama
Unlon of Industnes and Commercml Workers (TUICO) at Mbeya‘
Cement Company Limited (supra) is not applicable in the.present suit.
Therefore ‘the. court has found |f the appllcants and thelr famllles together

Wlth their tenants W|II be evucted from the SUIt propert[es before fate of
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their —right's-is:determin‘ed_th‘ey. will be rendered homeless 'and they will

' .suffer |rreparab[e ln}unes R L L

Gomg to the th:rd condltlon for grantlng the order of temporary

m;unctron the ‘court has found the Iaw as stated in the book of Soloms -

Law of In]unctlon (supra) requires the court to balance and welgh the

mlschlef or inconvenlence to elther side before lssumg or WIthhoIdmg the

'sought order of temporary 1n]unct|on The court has found the counsel for

the apphcants has argued if the order of temporary [n]unctlon WI]I not be
granted the apphcants w11| be more mconvenlenced as the appllcants ‘
thelr famllles and tenants Wl|| be rendered homeless and they w1|l.
encounter unreasonable hardshlp and agony | o

The court has conSIdered the argument by the counsel for the second
and thlrd respondents that the appllcants quI not be :nconvenlenced as
the suit pendlng in the court is void because the appllcants were requ1red
to sue-the ﬂ_rst respondent "and“ they have no ca_use of action ag_a!nSt the
second and' third:res'ponden'ts The court has' found as alluded"when‘ the
court was deallng wnth the fi rst condltlon for grantlng the order of
temporary InJunctlon the appllcants have cause of actlon against the
respondents That belng the p05|t|on of the matter the court has found

there is no way it can be sald the applicants wrll not be mconvenlenced
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more than the respondents if the order of temporary injunction will be
withheld.

It is because of the above stated reasons the court has found all the
three conditions for granting an order of temporary injunction laid in the
case of Attilio V. Mbowe (supra) have been established in the
application at hand to the required standard. Consequently, the
application is granted and the order of temporary injunction to restrain
the respondents, their servants, agents or other persons deriving titles
from them from entering, selling and or exercising any legal action against
the suit properties. The order of temporary injunction will be in force for
a period of six months from the date of this ruling as provided under
XXXVII Rule 3 of the Civil Procedure Code and no order as to costs. It is
So ordered.

Dated at Dar es Salaam this 20" day of April, 2023

et \© I. Arufani
ileint’ S/ JUDGE
‘ ' 20/04/2023

Court:

Ruling delivered today 20" day of April, 2023 in the presence of Mr.
Fredrick Mpanju, learned advocate for the applicants and in the presence

of Mr. Simon Barlow Lyimo and Ms. Ndehurio Ndesamburo, learned
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advocates for the second and third respondents. The ruling has been
delivered in the absence of the first respondent. Right of appeal to the

Court of Appeal is fully explained.

P R I. Arufani
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